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PREFACE, 



The writer hopes that his use of the terms '' Precedents 
of Neutrality," upon his ^ title-page, will not deter any, who 
might otherwise be interested in his pamphlet, from looking 
further into it, through fear of encouniering only something 
purely technical and legal. He does not use "Precedents" 
as if he were going to treat of "Pleading" or "Practice,'' 
but, in the broadest sense of the term, as Historic Instances^ 
" teaching by example." In this sense he hopes that his 
compilation pr summary of American Precedents will address 
itself favorably to Englishmen, for whom it is mainly in- 
tended, as appealing to that well-known English element of 
action which rejoices in taking what is good in the past for 
a rule of conduct for the future. 

Would that the instances which he collects of American 
neutral conduct belonged to English history, and made part 
of the British national code ! Then, certainly, if there were 
any of its old sense of honor and magnanimity left in the 
nation, we should see no such paltering course of action as 
has marked the Alabama and Alexandra cases, and, more 
recently, has displayed itself in this Georgia decision, to 
which the writer more immediately addresses, himself. 

In treating of these American precedents, as thus defined, 
the writer desires it to be understood that he does not in- 



Hosted by 



Google 



VI PREFACE. 

tend to cover the ground of citing all the American prece- 
dents, bnt only such part of them as belongs to this review 
of the Attorney-General's late speech ; and, even in this 
limited undertaking, he for the most part omits all that have 
ever been before adduced or generally commented on. Thus 
he intends his short summary to be in addition to such his- 
torical memorials as have appeared, on the other side of the 
water, in the letters and criticisms of '* Historicus " (Mr. 
William Vernon Harcourt), and the compend of American 
Neutral History by Mr. Frederick Way mouth Gibbs ; and, 
on this side of the water, in the pamphlets of Mr. Gros- 
venor P. Lowrey, Mr. Charles G. Loring, and others. 

So far as the writer is to find readers among his own 
countrymen, he canliot but* commend to their notice the 
attempts made by certain candid and high-minded English- 
men to bring the force of American Neutral History to bear 
upon current English conduct. Leaving out of view Eng- 
lish parliamentary and official utterances, and confining the 
suggestion for the present to strictly historical and legal 
publications, the writer would especially commend to Ameri- 
can attention the efforts of the two Englishmen just named 
— Messrs. Harcourt and Gibbs — to impress upon their 
countrymen the just importance of our early neutral states- 
manship and jurisprudence. He ventures to call their pro- 
ductions in this line — though widely differing from each 
other — admirable, and such as would do credit to the best- 
educated American. That these writings have not been re~ 
produced and extensively read in this country, for American 
information^ is to him almost a matter of complete surprise. 
He can only explain it upon the idea that the absorbing 
nature of our domestic struggle, and the preconceived preju- 
dice against England at an early day for her apparent luke- 
warmness or even hostility towards our national well-being. 
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have rendered us comparatively indifferent to whatever bears 
the name of English. ♦ 

And yet, in characterizing the writings of Historicns and 
Mr. Gibbs in these terms, the writer begs that it may not 
be supposed that he has overlooked the fact that one of 
them — the former — is thoroughly and bitterly English in 
his prejudices, — apparently believing that no good can come 
out of a republican form of government, and that the highest 
art in. American demagoguism consists in getting up a war 
against England; and that the latter (Mr. Gibbs) sees no 
other end to our civil struggle but failure on the part of 
the North. 

Of course, in instancing English notice of American neu- 
tral history, the discussion which it underwent in the judi- 
cial hearing of the Alexandra case cannot be overlooked. 
Though that trial, as his American readers are well aware, 
ended in a ridiculous abortion, the writer cannot but regret 
that the masterly review and analysis of American neutral 
decisions at the bar of the Court of Exchequer — to say noth- 
ing about the able, acute, and highly interesting, though 
sometimes wrong-headed, comments upon them on the part of 
the bench — have not, as yet, been reproduced and read in 
this country. As a matter of historic interest, he doubts if 
the annals of the English law afford such another exhibition 
of the highest order of cultivated legal ability as this same 
Alexandra law-hearing displays on the part of the respective 
counsel engaged, particularly in the leaders, — Sir Roundell 
Palmer on the one side, and Sir Hugh Cairns on the other. 

Oh that such a discussion could have ended in a judg- 
ment pronounced by a Kent, a Story, or a Marshall ! Then 
England would have established for herself another prece- 
dent worthy of the world's imitation, and serviceable for her 
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own future guidance to all time. But now ! — The writer 
will say nothing further here of the Alexandra case, except 
that the dissenting opinions — as they may be called — of 
Barons Channell and Pigott read worthily of English judi- 
cature. 

Boston, June, 1864. 
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PRECEDENTS OF AMERICAN NEUTRALITY. 



I. 



EXPULSION AND SEIZURE OF GENET'S PRIVATEERS IN 1793-4. — A 
PRIVATEER CONSIDERED A PUBLIC SHIP OF WAR. 

The late speech of the Attorney-General of England, Sir 
Roundell Palmer, made in the debate in the British House of 
Commons on the 13th nltimo, on the question of admitting 
the Confederate ship Georgia into the port of Liverpool, con- 
tains so many misrepresentations, or misstatements concern- 
ing American law and statesmanship — based, for the most 
part, on the pretended authority of Mr. Justice Stoiy — that, 
as one interested in the just record of his country's history, 
and in the correct appreciation of the opinions of that emin- 
ent jurist and publicist, the writer feels impelled to notice and 
to reply to them. 

He is well aware that it is a thankless task to endeavor to 
enlighten or persuade most Englishmen of rank or station as 
to the law, or the morality of our struggle. But as the At- 
torney-General, on various occasions, has shown himself so 
well disposed toward our cause, and, in the matter of Inter- 
national law in particular, has so often manifested such a 
high-toned candor *in submitting to be instructed by American 
precedents, and in urging them upon the consideration of 
English judges and legislators, it may not be labor lost to en- 
deavor to convince him, and through him, impartial English- 
men, that he has not yet read aright an important chapter in 
1 
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2 PRECEDENTS OF AMERICAN NEUTRALITY. 

our national politics and jurisprudence, and that the next 
time he invites the British House of Commons to follow the 
lead of American authority, it should be to a practical result, 
diametrically opposite from that arrived at on the occasion 
referred to. 

To state the proposition put forth and advocated by Sir 
Eoundell Palmer, would be, to all well-informed Americans, 
to answer it. He contended — in the debate referred to, 
which ensued on Mr. Thomas Baring's motion, that the 
Georgia should be ordered away from British ports — that the 
Americans themselves would not have ordered away a vessel, 
circumstanced like the Georgia, under their precedents of 
1T93, nor, under the practice established by the later decisions 
of the United States Supreme Court. " Why ! " — an Amer- 
ican would reply : — " They not only would order away a 
vessel like the Georgia, but they did do it, time and time again. 
Did they not arrest and try Gideon Henfield for enlisting on 
board the Sans Culottes, long before there was any Foreign 
Enlistment Act ? Did they not seize the prizes brought in by 
Genet's privateers, as fast as they appeared in American ports ? 
Did they not seize French privateers, themselves, while in the 
process of arming, and compel them to dismantle or undergo 
confiscation ? Did they not finally take the British minister's 
list of French privateers illegally fitted out in American ports, 
the Sans Culottes, the Citoyen Genet, and all that tribe, and 
give them notice, one and all to quit, and never show them- 
selves again? Here was the very thing itself ; a matter of 
common notoriety. Why raise a question whether the Amer- 
icans would do it." 

We can hardly suppose that these well-verified facts of his- 
tory have escaped the attention of the Attorney-General ; es- 
pecially as the letters of Mr. Jefferson, detailing them to the 
British and French ministers of that day, have often been re- 
produced and commented on. But by way of fixing them in 
the public mind, and of refreshing Sir Roundell Palmer's 
memory, if he happens to have forgotten them, we will briefly 
recall a few of the leading precedents, diplomatic and judicial, 
belonging to the periods referred to, and bearing upon the issue 
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which the Attorney-General raises with this country. We shall 
select only those, for the most part, which it is believed have 
not yet caught the English eye, or been adequately noticed on 
the English side of the water. 

We commence with two Circulars, addressed by Washing- 
ton's Administration to the Governors of the several sea-board 
States, directing the enforcement by them of the orders of ex- 
clusion of these same privateers of Genet's, within the limits of 
their respective States. They happen to be addressed in this 
instance to the Governor of Massachusetts, and are to be found 
in the Massachusetts State archives, where we copied them, 
under the general right of access permitted to the public at 
large : 

From th^ Secretary of War, General Knox, to Governor Hancock, 

" War Department, Aug. 16, 1793. 
" To His Excellency, The Governor op Massachusetts : 

" Sir, — It has, heretofore, been made known, that the fitting out of 
privateers, in the ports of the United States, was considered as incom- 
patible with our present state of neutrahty. 

" The Executive, after trying other measures, in vain, to prevent a 
continuance of the practice, finds itself, at length, constrained to resort 
to means more decisive than have been hitherto employed. To avoid, 
therefore, a further infraction of our rights, and a further commitment 
of our peace, the President of the United States, after mature deliber- 
ation, has decided that no armed vessel, which has been, or shall be, 
originally fitted out in any port of the United States as a cruiser, or 
privateer, by either of the parties at war, is to have asylum in any 
ports of the United States. 

" I am directed to inform your Excellency of this decision, and to 
request that in case any vessel, within the foregoing description, 
should arrive in any port, or harbor, in the State of Massachusetts, 
that you would cause her to be ordered to depart immediately ; and in 
case of her refusal, that you would take effectual measures to oblige 
her to depart. 

" It is, at the same time, the desire of the President, that force may 
not be resorted to, until every proper effort has been previously made 
to procure the early departure without it. And the President has 
further directed me to request that, in case any such vessel shall have 
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sent, or brought, subsequent to the 5th inst., or should hereafter send 
or bring, any prize or prizes into any port or harbor of your State, 
that you would cause such prize or prizes to be immediately secured 
by the militia, for the purpose of being restored to the former owners. 
'' It is also requested, that you would please to transmit, in writing, 
all the cases and the evidence thereon, which may occur in pursuance 
of this communication. The following are the names of the privateers, 
comprehended within the meaning of this letter, that have hitherto 
come to the knowledge of the Government : 

Citizen Genet^ \ 

Sans Culottes, > fitted out at Charleston, S. C. 

Vainqueur de la Bastille, ) 

Petit Democrat, " " Philadelphia. 

Carmagnole, " " Delaware. 

" I have the honor to be, &c., 

" KNOX, Secretary of War. 
"His Excellency, John Hancock." 



From the Secretary of the Treasury, General Hamilton, to the Governor of Massachusetts. 

"Philadelphia, Aug. 18, 1794. 

" Sir, — The Secretary of War being absent from the seat of Gov- 
ernment, I am directed by the President to write to you on the sub- 
ject of those French privateers, fitted out in our ports, which you have 
heretofore been informed were to be denied asylum within the United 
States, except upon the condition of being dismantled of their military 
equipments. 

" The subsequent conduct of some of these vessels, is a matter of real 
embarrassment and dissatisfaction. By running from one port to an- 
other, they have, in effect, enjoyed the asylum which it was intended 
to deny them, and have thereby placed the Government in the un- 
pleasant situation, not only of seeing itself trifled with, but of being 
liable to the suspicion of connivance in an evasion of its positive assur- 
ances to foreign powers. 

"It is inadmissible that such a state of things should continue, and 
therefore,, the President has come to a resolution, to cause every such 
vessel, which, since the promulgation of his instruction to refuse them 
asylum, shall have been in a port of the United States, so as to have 
had an opportunity to acquire a knowledge of that instruction, and 
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which shall hereafter be found in any port or district of the United 
States, to be deprived of her military equipments. I have it in in- 
struction from him to communicate this resolution to you. and to re- 
quest your effectual cooperation in carrying it into execution within 
the State of Massachusetts. While the reasons whicli have been as- 
signed beget a solicitude in the President, that the measure may be 
punctually and completely executed, there are weighty considerations 
which induce him to wish that it may be found practicable to accom- 
plish it in edch case, without bloodshed. To this end, it will be useful 
that any force which may be employed for the purpose, should be such 
as will control a disposition to resist. 
" With perfect respect, 

*' I have the honor to be, &c., 

^'ALEXANDER HAMILTON, Secretary of Treasury, 
" His Excellency, The Governor of Massachusetts.^' 

Now, if the Attorney-General did not need the reminder of 
such documents as the above, to refresh his recollection of 
how the Americans dealt with French cruisers in 1793-4, we 
can only characterize as disingenuous, the turn by which he 
sought to do away with the force of those precedents, when 
Mr. Baring quoted Historicus's deductions from them, to the 
same effect, as we have above intimated. Historicus's letter 
to the London Times, of February 17th, as our readers may 
be aware, had unreservedly insisted that the British Govern- 
ment could do no less than exclude such vessels as the Ala- 
bama and Florida from English ports, on the authority of what 
the Americans themselves had done on former occasions. But 
the Attorney-General, without noticing Historicus's frank and 
honorable concession, invents a formula, or, as the lawyers 
would call it, frames a special plea, by which he hopes to 
'' avoid," without even '' confessing," the merits of these Amer- 
ican precedents. According to the elaborate report of his 
speech in the Times ^ of May 14th, which we suspect must 
have been submitted to Sir Roundell's personal revision, he 
says : 

" I do not find that the United States, which have really 
settled all the doctrines of law applicable to this kind of neu- 
trality, by fitting out vessels in their ports for belligerent na- 
1* 
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tions, ever adopted the practice of inquiring into the previous 
history of public ships of war, which labored under the suspi- 
cion or allegation of having been fitted out in their ports in 
violation of their ncTitrality. In the cases of the Santissima 
Trinidad and the Cassius, the particulars of which were simi- 
lar to those of 'the Georgia, Mr. Justice Story said," &c. 

It is in that word '^public^^^ which we italicize (not Sir 
Roundell Palmer^ nor the Tirnes^, that the disingenuousness 
and plea in avoidance, which we have referred to, consist. 
The Sans Culottes, &c., were privateers? So Sir Roundell 
Palmer intends to dispose of them by inquiring after " public 
ships of war." As if public ships of war of France or Eng- 
land would have been likely to be built in the United States, 
in 1793, when the Government was but four years old, and did 
not own a single ship of war, itself ! 

But is the Georgia, herself, a public ship of war, or only a 
privateer ? Mr. Cobden put some searching suggestions on 
this point to the Attorney-General, when he quoted, in reply 
to him, that the Moniteur had made an official slip-down in 
calling the Florida " a privateer," and that Mr. Dayton and 
Mr. Seward had very justly argued thereon, that the declara- 
tion of the European Congress of 1866, in regard to abolishing 
privateering, became mere moonshine in view of the action of 
the Federal Government. 

We will concede, however, for argument's sake, that the 
Georgia is a public ship. — [A queer public Confederate ship, 
however, while sailing for the first two months of her piratical 
career under a British register ! ] But is the Attorney-Gen- 
eral ignorant, that the American authorities, which he relies 
on, have expressly held that a privateer stands on the same 
footing as a regular sliip of war, in the particular of being ex- 
empted from neutral interference and jurisdiction while in a 
neutral port ? Has he forgotten, that the L' Invincible (1 
Wheat. 288), a 'French privateer, brought into an American 
port, and libelled for a maritime tort, was expressly exempted 
from judicial procedure, on the score of being a national armed 
vessel ? If he has happened to overlook this important land- 
mark in American international jurisprudence, in the press of 
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his numerous and burdensome official engagements, we beg to 
call it to his notice. Here is Mr, Justice Curtis's marginal 
abstract of the case : "• The exclusive cognizance of prize 
questions belongs in general to the capturing power, and the 
courts of other countries will not undertake to redress alleged 
maritime torts committed by public-armed vessels in assertion 
of belligerent rights. This applies to privateers duly com- 
missioned. But our courts of admiralty will take jurisdiction 
to inquire if the alleged wrongdoer is duly commissioned, or 
has, by the use of our territory to increase his force, trespassed 
on our neutral rights." We commend this last ruling to Sir 
Roundell's attention, in connection with another statement of 
his which we shall hereafter examine. 

Our readers will excuse our quoting a few lines from the 
opinion of the court, delivered by Mr. Justice Johnson, with a 
view of clearing up this distinction between a privateer and a 
public ship : " It would be difficult to distingaish this case in 
principle from those of The Cassius (3 Dall. Rep. p. 121), and 
The Exchange (7 Cranch, p. 116), decided in this court. The 
only circumstance in which they differ, is, that in those cases 
the vessels were the property of the nation ; in this, that it 
belongs to private adventurers. But the commission under 
which they acted was the same ; the same sovereign power 
which could claim immunities in those cases, equally de- 
mands them in this ; and although the privateer may be 
considered a volunteer in the war, it is not less a part of the 
efficient national force, set in action for the purpose of subdu- 
ing an enemy." 

This decision, we beg it to be noted, was an affirmance of 
the ruling of Mr. Justice Story in the Circuit Court below, 
and expresses, therefore, with repeated emphasis, his opinion, 
that a privateer enjoys the same degree of exemption from 
local jurisdiction, as a full commissioned ship of war ; an 
opinion which the same eminent judge a third time reiter- 
ated, with the sanction of the whole court, in the case of The 
Santissima Triyiidad^^nd with which it ought to be presumed, 
therefore, that Sir Eoundell Palmer is by this time familiar. 
But it so happens in regard to the '93 precedent, unfortu- 
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nately for the Attorney-Geiierars proposition, that one vessel at 
least of the proscribed French cruisers — the Little Democrat 
of historic fame, the same which Hamilton and Knox proposed 
to blow out of water with a land battery, if she undertook to 
leave the Delaware, in further prosecution of her attempted 
violation of American neutrality — was in all senses a public 
ship of war. Here is the impudent note of the French min- 
ister of that day, Genet, to the American Government, fully 
proving it : 

** The citizen Genet, Minister Plenipotentiary of the French Republic, to Mr. Jefferson, 
Secretary of State (1 Am. State Pap. 163). 

" Philadelphia, July 9, 1793. 

" Sir, — You required of me details relative to the brigantine La 
Petite Democrate, heretofore La Petite Sarah, at present armed and 
ready to go out of the Delaware. They are as follows : This vessel, 
Sir, of English property, armed by our enemies with four cannons and 
other arms, was taken by the Embuscade frigate, belonging to the 
Republic of France, and sent into Philadelphia. Her construction 
being elegant and solid, her bottom coppered, and a swift sailer, her 
m^-sts and rigging being in a good condition, I have thought — on the 
report of the captain of the Embuscade and other enlightened mari- 
ners — that the acquisition of this vessel would be advantageous to 
the marine of the Republic ; and this consideration, joined to the 
desire I had of finding employment for a great number of French 
marines, who were here, exposed to the dangers which often attend 
idleness, and to misery, determined me to take her on account of the 
State. 

" I have had her repaired. I have completed her armament with 
cannon which I found on board of four French vessels, and given the 
command of her to citizen Amiot, ensign of the Republic ; and when 
ready, I vshall despatch her with a commission of the Executive Coun- 
cil, and with my particular instructions. I shall confine myself. Sir, 
to represent to you these facts, which require no discussion on my 
part, and which cannot create any difficulty on that of your Govern- 
ment. When treaties speak, the agents of nations have but to obey. 
" Accept, Sir, my esteem and respect, 

" GENET." 

We commend this precedent to the Attorney-GreneraFs no- 
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tice on another point, where he says, '' I can find no instance 
of any prohibition or exclusion from any port [of the United 
States] of any prize, after her conversion into a ship of war." 
Was not this Little Democrat a prize ? Was she not con- 
verted into a ship of war ? and was she not prohibited from 
the ports of the United States ? As to her absolute exclusion 
from those ports,' of course we need not explain to the Attor- 
ney-General, that it was physically impossible for the United 
States to keep. her and her associate cruisers away from the 
bays and harbors of the Union, if they persisted in coming in 
at the risk of an infraction of the national peace. He knows, 
as well as we do, that the new formed Government had to rely 
on its State militia for the enforcement of any of its orders ; 
and that, at that early day of its existence, it had not a sol- 
dier, nor a sailor, — much less, a ship of war, — of its own, at 
command. 

But we suspect that the Little Democrat was not the only 
one among the fleet of French cruisers which infested our 
waters in 1793-4, and which were repeatedly ordered off, that 
might in strictness rank under the head of public ships of 
war. Here is another note of Genet's, in which he expresses 
his disgust at American interference with what he calls a 
French " advice " (or mail) " boat," the Carmagnole or Co- 
lumbia, which Gov. Clinton, of New York, had required him 
to dismantle. The reader will have remembered her name 
among the proscribed French cruisers of Secretary Knox's 
list. We give Gov. Clinton's letter, as prefatory (1 Am. State 
Pap, p. 186) : 

^' Mr, Clinton, Governor of New York, to Mr, Genet, Minister Plenipotentiary of F7'ance. 

"New York, Nov. 21, 1793. 

" Sir, — As by your letter of the 11th instant, I am informed that 
the vessel therein mentioned, now repairing at the wharf in the East 
River, is called the Carmagnole, and that she was fitted out as a pri- 
vateer in the Delaware, I conceive it proper to transmit to you a copy 
of a letter, which I have since received from the Secretary of War, 
dated the 15th instant, in answer to one from me to the President of 
the United States, informing him of your 'having withdrawn the com- 



Hosted by 



Google 



10 PRECEDENTS OF AMERICAN NEUTRALITY. 

missions granted to certain privateers, fitted out in the ports of the 
United States, by which you will perceive it to be the sense of the 
President, that this vessel should be entirely divested of her warlike 
equipments, and which, from the readiness you are pleased to express 
to conform to the views of the Federal Government, I cannot doubt, 
will, on the receipt hereof, be complied with ; and that, until this is 
effected, you will not permit her to leave the harbor. 

" I am, &c., 

" GEORGE CLINTON." 



" Citizen Genet, Minister Plenipotentiary from the French Republic j to General Clinton, 
Governor of the State of New York. 

"New York, Nov. 23, 1793, 

2d Year of the French Eepublic. 

" Sir, — I have received the letter which you did me the honor to 
write me, the 21st instant, as also the copy annexed to it of a letter 
from the Secretary of War. 

" The fresh requisitions which have lately been transmitted to you, 
respecting the schooner Columbia^ formerly called the Carmagnole, 
are only a continuation of the system which has been observed to- 
ward me, from the very commencement of my mission, and which 
evidently appears to be calculated to baffle my zeal, to fill me with 
disgust, and to provoke my country to measures dictated by a just re- 
sentment, which would accomplish the wishes of those whose politics 
tend only to disunite America from France, the more easily to deliver 
the former into the power of the English. 

'^Warned by this conjecture, which is unfortunately but too well 
founded, instead of proving to you as I could easily do, that the orders 
which have been given to you are contrary to our treaties, to the 
conduct of the Federal Government even toward the British nation 
(whose packets, and a great number of merchant vessels, I am well 
informed, have been permitted to arm for their defence in their ports), 
to the bonds of friendship which unite the people of both republics, 
and to their mutual interests, since the vessel in question is intended 
to serve as an advice boat in our correspondence with the French 
islands, which by our treaties you are bound to guaranty, and in whose 
fate your property is no less interested than ours, I will give orders to 
the consul and the French' commodore of the road [harbor], to con- 
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form themselves to every thing, that your wisdom may think proper to 
direct. " Accept, Sir, &c., 

" GENET/' 

It seems, that, after all, Genet did not keep his word about 
dismantling the Carmagnole, and Mr. Randolph, who had suc- 
ceeded Mr. . Jefferson as Secretary of State, had to quicken 
the diplomatic conscience of Mr. Pauchet, Genet's successor 
as French minister, into a better observance of international 
duties, by compelling her disarmament or her prompt depart- 
ure from American waters. Two sharp letters of his to Mr. 
Pauchet on this subject, which seem to have had the effect to 
finally rid the American coast of this truculent privateer, or 
public ship of war (for we are not clear that Genet's pretence 
of her being a mail-packet waa not — like his promise to dis- 
mantle her — -a diplomatic falsehood), will be found in 1 Am. 
State Papers, p. 600, under dates of August 14th and August 
20th, 1794. In the first of these letters, that of the 14th, Mr. 
Randolph credits the Prench minister with another case of 
dismantling, actually executed^ which we suppose refers to 
still another of Genet's cruisers. 

We have not space for all the correspondence at this partic- 
ular stage of the enforcement of President Washington's order 
of expulsion of these cruisers ; but as a specimen of it, we 
commend to the attention of the Attorney-General the fol- 
lowing reply of Mr. Pauchet to Mr. Randolph, under date of 
August 21, 1794 (1 Am. St. Pap. p. 600) ; both as showing 
the urgency with which the order was insisted on by the Uni- 
ted States, and the reasons given by the Prench minister for 
not better complying with it. We hope that the Prench min- 
ister's complaint of undue partiality on our part toward the 
English, in this matter, will not detract from the binding effi- 
cacy of the precedent otherwise, at this juncture : 

*' Joseph Fauchet, Minister Plenipotentiary of the French Republic, Sfc, to Mr. Ran- 
dolph, Secretary of State, Sfc, 

" Philabeli'HIA, August 21, 1794. 
"Sm, — I told yon verbally, and repeat it in writing, that the Cor- 
nelia and Columbia had sailed for France. Then my intention was, 
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that they should not return into the ports of the United States. But 
they were compelled to take shelter, by the pursuit of the English 
vessels of war, which at this time block up all your ports. It would 
be as unjust as unreasonable to impute to them as a crime this return, 
which was rendered necessary by so unhappy a circumstance, — unless 
it should be wished that these two vessels should become the prey of 
the English, and I avow it with profound sorrow, that I have been 
tempted to entertain this opinion, when I learned, that at New York, 
orders had been given to the Cornelia immediately to quit that port, 
although it was known that two English frigates were to have seized 
her on her departure. But, Sir, it is too painful to me to harbor a 
doubt injurious to the public officers of a free nation, to give myself 
np to this impression ; and at the same time, it is too grateful to me to 
prove with w^hat strictness we fulfil our treaties and our engagements, 
to omit giving you the following details : 

" The first of these two vessels, the Cornelia, which is at New York, 
is about to go to Boston, to be there completely dismantled. The 
second, the Columbia, which was in the Delaware, departed thence on 
the 11th of this month.- I am surprised, Sir, that you were not in- 
formed of her departure, with as much care as you were of her arrival. 
Perhaps it was not the duty of the same person to give the two ad- 
vices, which might have prevented your complaint. But, Sir, when 
the Federal Government fulfils with so much exactness the new obli- 
gations which it has imposed upon itself, in relation to England, is it 
not just to require from it the same scrupulous observance of sacred 
treaties, which it has long since contracted with France ? Why, then, 
is an asylum refused to an unfortunate barque, which, in her flight, 
had thrown into the sea some of her cannon and of her water (?), when 
it is given, though against the tenor of these very treaties, to the ves- 
sels of war which have taken prizes from the citizens of the republic ? 
Without doubt, Sir, this violation, which is so fatal to us, takes place 
through forgetfulness only. It would be horrible to me to attribute it 
to any other motive ; therefore, I content myself with subjoining here 
an extract of the 17th article, in order to recall it to your remembrance. 

"'Art. 17th. And on the contrary, no asylum or retreat shall be 
given in their ports or harbors to those who shall have taken prizes 
from the subjects of his Majesty or the said States; and if they are 
compelled to enter them by tempest or the dai^ger of the seas, they 
shall be obliged to depart as soon as possible.' 

" Neither tempest nor the danger of the seas have compelled the 
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the English vessels of war to enter your ports ; notwithstanding they 
have been there supplied; notwithstanding they remain there to inter- 
rupt your commerce and our supplies ; and notwithstanding we are 
your nearest allies. "Accept, Sir, &c., 

'*JH. FAUCHET." 

We commend also to Sir Roundell Palmer's notice, the fol- 
lowing letter from Genet to Jefferson, of the date of July 8, 
1793, showing how Le Vainqueur de la Bastille^ another of 
Genet's squadron, came to grief, with one of her prizes, at an 
early day of Mr. Genet's experiment on American forbear- 
ance. It will be noticed in this case, that the commander of 
the French " Georgia " had the grace to send back his Amer- 
can register, before entering upon his career of privateering. 
But even this pretence toward decency (which it seems did not 
suit the impertinent Genet), did not exempt him and his 
vessel from a taste of the law. (1 Am, State PaperSy-p, 163.) 

TTie Minister of the French Republic to Mr. Jefferson j Secretary of State. 

" Philadelphia, July 8^ 1793. 
*^ Sir, — The French armed vessel Le Vainqueur de la Bastille, of 
American construction, and heretofore bearing' the name of Hector, 
has sailed from Charleston, furnished with a French commission and 
her old American register, which the commander Hervieux, sent to the 
Custom House, after having cleared the bar of that port. This con- 
duct, condemnable only for its timijiity, has led the Custom House 
of Charleston to require the Government of South Carolina to cause 
him to be arrested; and in consequence, X<? Vainqueur de la Bastille 
has been seized at Wilmington, together with a prize which she took 
in there. The laws of the United States inflict no punishment in the 
present case, only where there has been an intention of avoiding the 
duties imposed by the United States ; and as it (is) proved by the 
war-commission, and by the instructions in Captain Hervieux's posses- 
sion, that he went out of the port of Charleston only to resist, as much 
as possible, the unjust attacks of our enemies — a duty which all the 
treaties authorize him to fulfil, and which no law of the United States, 
and consequently no order of the Executive of these States, can forbid 
him to fulfil — I request you, Sir, to desire of the Federal Govern- 
ment the liberation of Captain Hervieux and of his crew of the Le 

2 
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Vainqueur de la Bastille^ and of her prize, now detained in the port 
of Wilmington, North Carolina. 

" GENET." 

We are unable to trace the history of this case to its ter- 
mination. We suppose that, as was usual in such cases, the 
prize was retained by the Federal Government and turned 
over to its original owners, and the illegally-equipped cruiser, 
after luidergoing a reduction of her armament, allowed to go 
to sea again on a promise of never repeating her offence; 
a promise which, perhaps, she in some sense kept, by only 
arming anew in some French, instead of an American port, 
and then returning to her old business of privateering. 

But taking the case as one of actual seizure by the Ameri- 
can Government in the first instance, though followed by a 
subsequent liberation on some terms or other, can Sir Roun- 
del! Palmer doubt, after reading it, that Washington's Gov- 
ernment put a black mark against the Georgias of that day, 
which was noticed and acted upon when the offenders sought 
a second time the hospitality of our harbors ? And if he can- 
not draw a distinction between a privateer and a public ship 
(as Judge Story and the United States Supreme Court could 
not), had he not better look further into American history, 
before repeating his assertion that he cannot find that the 
United States " ever adopted the practice of inquiring into 
the previous history of public ships of war, which labored 
under the suspicion or allegation of having been fitted out in 
violation of their neutrality," and, " that we are not therefore 
warranted, upon the authority of the United States, in exclud- 
ing this vessel [the Georgia] from our ports ? " 
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II. 

THE CASE OF THE CASSIUS, 

But in the cases of The Cassius and The Santissima Trinidad^ 
the Attorney-General feels confident that the Americans gave 
proof of an established practice of theirs, to let ships of war go 
free of molestation, however illegal might be their antecedents 
in regard to a violation of neutrality. After quoting ihQ dic- 
tum of Judge Story's in The Santissima Trinidad^ with which 
we stopped short in our former citation from his speech, and 
making some comments on it, he goes on to say: "The San- 
tissima Trinidad and the Cassius were both received into the 
ports of the United States, held not to be amenable to courts 
of law, and never ordered by the Government to leave any 
port." 

We confess that when we read this statement of the At- 
torney-General's, we could hardly help suspecting that the 
London Times had made some mistake in reporting his re- 
marks, particularly so far as concerned the Cassius, and that 
the reporter had mixed up the two cases referred to. The Cas- 
sius and The Santissima Trinidad^ in a way which Sir Roundell 
Palmer had never intended. But on reflection, considering 
how similar the conduct of the argument was to the turn 
played upon puhlia ships, which we have before alluded to, and 
remembering the elaborate completeness of the legal citations 
and many of the legal deductions, we inclined to the belief 
that it was a genuine report. Accepting it as such, we would 
venture now to call Sir Roundeirs attention, briefly to the 
legal and diplomatic history of the Cassius, and to inquire of 
him respectfully, in conclusion, if he has not too hastily adopted 
the opinion of some junior as to its bearing. 

Here is a brief summary of the early history of this vessel, 
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as stated in a despatch from Mr. Pickering, American Secre- 
tary of State, to Mr. Finckney, our minister at the French Re- 
public, dated January 16, 1797, and published in 1 Amer- 
ican State Papers, p. 564. The despatch is intended for a 
formal replication to a series of unfriendly complaints on the 
part of the French minister, Adet, among which the charge of 
unhandsome treatment of France, in this affair of the Cassius, 
plays a conspicuous part : ^ 

"The Cassius, under the name of Les Jumeaux, was fitted and 
armed for a vessel of war in the port of Philadelphia, in violation of 
the law of the United States. In December. 1794, having escaped 
from the port to descend the river, orders were given to the militia of 
the State of Delaware to intercept her. The attempt was made, and 
failed. The crew of Les Jumeaux, which was unexpectedly found to 
be very numerous, resisted the officers who went on board, manned 
their cannon, and brought them to bear on the cutter in which the 
militia, about forty in number, were embarked. Their force being in- 
adequate to the enterprise, they retired with an intention to return the 
next day with a reinforcement. They did so, but Les Jumeaux had 
sailed and gone to sea. The agent, Mr. Guinet, by whom Les Ju- 
meaux had been fitted out, was tried at the circuit court in Philadel- 
phia, convicted of the offence, and received sentence of fine and 
imprisonment." ^ 

So far the American Secretary of State's narrative of the 
antecedents of the Cassius. 

We next give, in the chronological order of events, another 



1 This State paper of Mr. Pickering, constitutes, in our judgment, one of the 
best productions of Washington's administration, particularly in that part which 
meets and disposes of the eternal claim, on the part of France, upon American 
gratitude, for helping the United States to achieve their independence, so perpet- 
ually harped upon by the French envoys and statesmen of that day. 

'■^ This important State trial, reported under the name of United States v. Guinet, 
in Wharton's State Trials, p. 93, and 2 Dall. Eep. p. 321, being the first that arose 
after the passage of the earliest American Foreign Enlistment Act of 1794, is, of 
course, very familiar to the Attorney-General, as it was cited and commented on at 
large, in the Alexandra law-hearing. It may be new to him, however, that the 
Cassius was the vessel which the defendant in that case was " concerned in equip- 
ping." 
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State paper, which probably has never met the eye of Sir 
Roundell Palmer, but which fell under our notice for the first 
time the very day that we read his speech, and which helps to 
throw light upon the character of the American '' reception " 
of this vessel. It is another circular from Mr. Pickering, when 
Secretary of War, to the Governors of the maritime States (in 
this case addressed to the Governor of Massachusetts), order- 
ing the seizure of the Cassius, if she should come into any port 
of the United States to complete her equipment. It will be 
noticed that the parallelism of this case with the Georgia is 
complete, in the particular of both vessels intending to arm 
after they should have got away from their place of equip- 
ment. It also answers the assertion or suggestion, repeated 
twice at least, we believe, by Earl Russell, that the Americans 
never had to deal with a case where the violators of their 
neutrality attempted to practice concealment and deception 
toward them in the manner that the builders of the Alabama 
had done toward the English. We copy the document, as be- 
fore, from the Massachusetts State-archives : 



Mr. PicJcering, Secretary of War, to Governor Samuel Adams. 

"Department op War, January 6, 1795. 

" Sir, — A ship called Les Jumeaux (or the Twins), Captain Rualt, 
armed and equipped in the port of Philadelphia as a cruiser, contrary 
to our neutrality and the laws of the United States, in such case pro- 
vided, has lately escaped from the Delaware. It appears by the re- 
port of the officer employed to seize her, that she sailed from Bombay 
Hook, the 2d inst The proof is positive that the ship has been un- 
lawfully fitted out as above mentioned, A description of her and her 
equipments, so far as is known, is enclosed. As the necessity of con- 
cealment prevented her completing her equipments in such manner as 
to commence an immediate cruise, it is probable, that in order to com- 
plete them, she w^ill put into some port of the Chesapeake, or other 
port in the United States. It is, therefore, the request of the Presi- 
dent of the United States, that you will cause the requisite measures 
to be taken for seizing the above-mentioned ship, with her tackle, 
furniture, and stores, and also for apprehending the captain, together 

2* 
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with such of his officers and men as have participated with him in 
violating the laws of the United States. 

" I have the honor to be, &c., 

'' TIMOTHY PICKERING, Secretary of War. 
" His Excellency, Samuel Adams." 

Getting warning, doubtless, of this ' circular, the Oassius 
never ventured into an American harbor, till she had effected 
such a change in her condition as she thought would put her 
beyond the danger of interference in case of return. She 
went to a French port in Saint" Domingo (then a French pos- 
session). Was there regularly transferred by a bill of sale to 
the French Government \_See the French minister's vouchei* for 
this, 1 Am. State Papers, pp. 635, 636], and having received 
a public commission, boldly ventured back to Philadelphia. It 
is true that the American Government did not thereupon en- 
force upon her the threats of Mr. Pickering's circular. But 
they did another thing which showed, as plainly as any seiz- 
ure would have done, their disposition to enforce the laws of 
neutrality, as far as lay in their power. Civil suits having 
been commenced against the Oassius, and her captain arrested, 
immediately upon her arrival at Philadelphia, by parties who 
had before sustained pecuniary damage by her illegal proceed- 
ings (as detailed in 1 Am. State Papers, p. 564, ut supra), 
the United States' Executive backed up the authority of the 
Federal tribunals in taking- cognizance of those suits, and 
two several proceedings having been dismissed on technical 
grounds, a final condemnation of forfeiture in a ''qui tam'' suit 
was pronounced, and (we have no doubt) enforced under na- 
tional auspices. 

The length which the American Government went, on this 
occasion, in vindicating their neutrality, can, in some degree, 
be inferred, from the tone of complaint adopted in regard to it 
by the French minister of that day, Adet, addressing the 
American Secretary of State in a violent reclamation for in- 
demnity and satisfaction. His memorial will be found in 
American State Papers, vol. 1, pp. 579-586. Further angry 
correspondence, relating to this vessel, showing that we carried 
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the assertion of our neutral independence, and sense of inter- 
national justice, to the very verge of a war with Prance, will 
be found in 1 Am. State Papers, pp. 629-639. Our limits 
only permit a brief citation from Mr. Adet's memorial, at p. 586 : 

" The undersigned, Minister plenipotentiary, made new representa- 
tions to the Secretary of State of the United States upon the foregoing 
facts. Mr. Pickering, then Secretary of State, in his answer of 1st 
August, 1795, repeats this phrase of Mr. Randolph : * As long as the 
question is in the hands of our courts, the Executive cannot withdraw 
it from . them ; ' adding thereto this remarkable expression : ' and, 
therefore, is not chargeable with suffering a violation of the treaties 
subsisting between the two republics.' The undersigned complained 
that the new suit^ commenced against the Cassius had been carried to 
an incompetent tribunal, and in the same letter of August 1, 1795, 
the Secretary of State replied on this head to the undersigned, ' the 
counsel, who have told you that such is the law, have led you into an 
error,' &c. ; maintaining the competency of the tribunal. 

" The undersigned, minister, in these circumstances, saw himself 
obliged to disarm the vessel ; to discharge the crew, which, during 
these transactions he had supported at great expense, and abandoned 
the Cassius to the Government of the United States, protesting against 
the illegality of her arrest. 

" The undersigned, minister, is not acquainted with the details of 
what happened since that time relative to this affair ; he only knows 
that in the month of October last, the Circuit Court declared itself in- 
competent, notwithstanding the assertion of the Secretary of State, 
and quashed all the proceedings. In consequence, the Secretary offered 
him the Cassius ; as if, after having retained, in contempt of treaties, a 
state vessel, after having left her to rot in port, the Government of the 
United States were not to answer both for the violation of the trea- 
ties, and for the damages the Cassius has sustained. 

It was, doubtless, after the date of this despatch (Nov. 15, 
1796) , and in consequence of the abandonment by the French 
Government of any further interest in the Cassius, that the 
qui tam suit for a forfeiture proceeded to judgment. Mr. 
Justice Johnson, in his opinion in the L' Invincible (1 Wheat, 
p. 253), already quoted, and who grounds that opinion, as we 



Hosted by 



Google 



20 PRECEDENTS OF AMERICAN NEUTRALITY. 

have seen, in great part upon the precedent of the Cassius, is 
our authority for saying that she was iSnally condemned for a 
forfeiture. Of course, he would be exact in his statement of 
that part, of the history of the case, since the idea of her ulti- 
mate forfeiture would apparently militate with the point to 
which he was citing her precedent ; — - namely, that a public ship 
of war was ordinarily exempt from local jurisdiction. This 
same fact of her forfeiture was also largely commented on in 
the case of The Nereyda (8 Wheat. 108), and was accepted on 
all hands by the bench and the opposing counsel — after a 
double argument of the Nereyda case, in which this Cassius 
precedent was treated as the controlling one — as an estab- 
lished verity. 

We know that " Historicus " attempts to raise a question of 
the ultimate forfeiture of the Cassius, in his letter to the Lon- 
don Times of Nov. 7, 1863. But it seems to us an improba- 
bility bordering upon absurdity, to contend that men of the 
eminence and habits of accuracy of Mr. Justice Johnson, 
Chief Justice Marshall, and Mr. Justice Washington, all of 
whom were upon the stage of public life at the time of the oc- 
currence of the national controversy about the Cassius, should 
not have been well informed as to her ultimate fate. Her final 
adjudication must have occurred in Mr. Justice Washington's 
circuit in Pennsylvania, at or about the time of his' coming 
upon the bench, and Chief Justice Marshall, as one of the 
American envoys to the French Republic in 1798, had had 
occasion to pen or concur in a despatch in which this same 
aifair of the Cassius occupied a prominent position. [^See 
2 Am. State Papers, p. 193.] i 

Now, with such a record as this in this case of the Cassius, 
we should hardly think that Sir Roundell Palmer would again 
advisedly repeat his declaration, that she " was received into 



1 In the report of the judgment of the Circuit Court of Pennsylvania in 1796, 
dismissing the second suit, it will be noticed by a foot-note of the reporter's (2 Dal- 
las, p. 369), that the counsel for the prosecution said that he should commence a 
new (third) action in the District Court — the proper tribunal for it, as the Circuit 
Court had just decided. It was doubtless in this third suit that the forfeiture took 
effect. 
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the ports of the United States, held not to be amenable to 
courts of law, and never ordered by the Government to leave 
any port." 

Whether the American Executive showed political sagacity 
and the American courts judicial discretion in their dealings 
with the Cassius, is no part of our thesis ; but that, as a mat- 
ter of fact, the American nation dealt with her in a manner 
diametrically opposite from that stated by the Attorney-Gen- 
eral, and in a spirit which should have prevented her case 
ever being likened to that of the Georgia or quoted to Ameri- 
can disparagement, is, we submit, one of the clearest demon- 
strations of history. 

If, perchance, any doubt hangs over the final result of the 
suit for a forfeiture, all we have to say, is, that we shall be 
content to have the British nation act toward the Georgia, 
and all that tribe, in the spirit of the Cassius precedent; — 
leaving out the forfeiture. When the British Government 
have sent an armed force to prevent the escape of another 
Georgia, as soon as they are informed of such an expedition 
being meditated in their ports; — when they have indicted, 
convicted^ and punished her builders and equippers, in case 
she has escaped ; — when they have sent orders to all the 
ports of the British empire to seize her, in case she makes her 
appearance again before going into a Confederate port to 
procure a legitimate transfer and a national commission ; — 
when, after having fortified herself with a (so-called) national 
character, and having again come within British jurisdiction, 
they shall have upheld and justified civil and penal proceed- 
ings against her at the risk of a war with as powerful a 
nation as France, and which proceedings shall have detained 
her till she rots at the wharf and is abandoned in disgust by 
her belligerent equippers — for one, we shall confess ourselves 
satisfied with British administration of International law. 
Until then, we shall hope never to hear this precedent of the 
Cassius again drawn forth from the file, as an arrow from the 
quiver of an enemy. 
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III. 



THE CASE OF THE SANTISSIMA TRINIDAD, AND JUDGE STORY ON 
NEUTRAL DUTIES. 

But there remains the case of The Santissima Trinidad for 
Sir Roimdell Palmer to fall back upon. This is the American 
case which has afforded so much capital to English Confed- 
erate-sympathizers in parliament and the courts : this is the 
case upon which Lord Chief Baron Pollock, at the jury-trial 
of the Alexandra case, broke out in eulogy upon American 
jurists, as having rendered '' the pursuit of the law almost 
captivating," and then based his main ruling (if the Chief 
Baron can be got to admit that there was any ruling in that 
case) upon an unfairly-selected definition from Webster's 
Dictionary : this is the case which helped inspire Baron Bram- 
well with so much joy for the " fearless and honest prin- 
ciples" on which law was administered in America ("the 
same fearless and honest principles as those on which, I venture 
to say, law is administered here" in England), and which 
showed its fruits thereupon in a judgment of his, avowedly 
sanctioning "an. evasion" of the British statute; and this, 
finally, is the case from which the Parliamentary advocates of 
the Rebellion, from Sir Hugh Cairns down to Mr. Roebuck, 
have derived an inexhaustible fund of argument and law, 
based upon the dicta of the (so-called) " great American 
jurist." 

The Attorney-General, we believe, has not indulged in any 
praise of Mr. Justice Story in this speech, in the course of 
his various citations from his opinions. We are almost dis- 
posed to thank him for this ; so common has it become for 
Englishmen to begin their hostile citations of American au- 
thorities with a preliminary eulogy of American judges and 
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statesmen. We are now so accustomed to this, that instead 
of " timeo Danaos et dona ferentes^'^ we may well change the 
poet's sentiment into to^(ie5 '' ferentes." There are, to be 
sure, honorable exceptions to this practice ; among which we 
would particularly specify ^' Historicus ; " and, we desire to 
add, in all sincerity, the Attorney-General, himself. We do 
not hesitate to say, that we regard his praise as generally 
sincere ; and that, when bestowed, it falls within the classic 
postulate of value, as coming from a ^' laudato viro." Per- 
haps his admission, in the present connection, of the " United 
States having really settled all the doctrines of law applicable 
to this kind of neutrality, hy fitting out vessels in their ports 
for belligerent nations^^^ is (in the italicized portion) intended 
for a Parthian arrow ; but we prefer to accept it in a friendly 
^sense, and to take back nothing from our expression of re- 
spectful esteem. 

Coming now to The Santissima Trinidad decision, and the 
weight of praise which Judge Story has had to bear for having 
pronounced it, we have to say, in the first place, that it was 
not the case of a vessel — so far as we have any light about 
it — which, according to Sir Roundell Palmer's allegation, 
" had violated the United States' Foreign Enlistment Act over 
and over again." We are not aware that the Independencia 
(which was the aggressive belligerent ; the name of the case, 
" The Santissima Trinidad," being borrowed from the ag- 
grieved vessel,) ever had any other reputation than what she 
got from this judicial proceeding. She does not figure in 
diplomacy, was never made the subject of ministerial com- 
plaint, that we are aware of, nor do we ever remember to 
have seen her name connected with any of the numerous 
cases of illegal capture in violation of the American Foreign 
Enlistment Act, which filled the United States Supreme Court 
about the period of her adjudication ; — The Gran Para^ The 
Arrogante Barcelones^ &q. She appears to have been one of 
the ordinary run of Buenos-Ayrean privateers, whose illegal 
equipment in an American port, at the time of the South 
American struggle for independence, consisted not in an origi- 
nal outfit, but only in an increase of armament or force ; an 
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important distinction, as the Attorney-General is aware, which 
has always been observed in American legislation and diplom- 
acy, which justly marks, in the latter case, a much more 
mitigated degree of culpability. A very good statement of 
this distinction (if the Attorney-General has not considered 
it), will be found in Mr. Jefferson's letter to Mr. Hammond, 
of Nov. 14, 1793, published in 4 Jefferson's Writings^ p. 78, 
(H. A. Washington's ed. 1861), which is not contained in the 
American State Papers. 

If, in the next place. Sir Roundell Palmer means to imply 
" by [the Santissima Trinidad] never being ordered by the 
Government to leave any port," that the American Govern- 
ment ever knew of her presence in an American port, — 
much more that such presence was ever brought to their notice 
either judicially or diplomatically, we should be glad to have 
him furnish any proof of the fact. What is stated in the 
report of facts in the 7tli volume of Wheaton, about her com- 
ing back to the United States in 1817, after her voyage out to 
Buenos Ayres, refers to a period of time, some five years ante- 
cedent to the decision of the case in 1822. If Sir Roundell 
Palmer supposes that, at this latter date (1822), when for the 
first time the Federal Court decided that she had offended 
against American law by an increase of her force, the In- 
dependencia still lay in the port of Baltimore, we should be 
glad to be apprised of any evidence establishing the fact. 
Again, if there is any force in saying that the Santissima Trin- 
idad [the Independencia, rather,] was " held not to be amena- 
ble to courts of law," in a case where nobody sought to make 
her amenable to a court of law, — since no proceeding, either 
civil or criminal, was ever commenced against the capturing 
vessel, herself, the Independencia, but only against her prize 
— we have to reply — that so far as the adjudication upon that 
prize is concerned, the directly-opposite statement is the true 
one : — The Independencia was '' held amenable to the law," 
and her prize, the Santissima Trinidad's cargo, was taken away 
from her, notwithstanding that the captors set up that she was 
a public ship of war, and that her doings could not be inquired 
into. Let us try to make this plain by epitomizing the facts : 
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The Independencia (treated by the court as a public ship of 
war of the Buenos- Ayrean Government), brings into Balti- 
more certain prize-property captured on the high seas from 
two Spanish vessels, the Santis^ima Trinidad and the St. An- 
dre ; and the prize-property (not the capturing ship) being 
libelled by the Spanish owners (or on their behalf by the 
Spanish Consul) in a civil suit, on the ground that the In- 
dependencia had had her force increased in an American 
port, the captors set up in bar, that the Federal Court cannot 
take jurisdiction of the subject-matter, because the Indepen- 
dencia is a public ship of war. But the Court decide, that — 
though the Independencia is a 'public ship of tvar — she is as 
liable as any privateer to have her illegal prizes, when brought 
into American jurisdiction, taken away from her, if she has 
violated the Foreign Enlistment Act ; and the court having in- 
quired into that matter, and found, that on a certain occasion 
she has increased her force illegally in an American port, do 
thereupon take the prize-property away from her and give it 
back to the Spanish claimants. 

If this is not holding her amenable to the law, we do not 
know what to call it ; nor can we understand how the Attorney- 
General could ever have uttered the sentence attributed to 
him in the Times, implying the contrary. 

The reader can judge for himself, also, whether this case, as 
thus stated, is any authority for Sir Roundell Palmer's other 
proposition, " that the United States never adopted the prac- 
tice of inquiring into the previous history of public ships of 
war." Here the Federal Supreme Court, after solemnly de- 
ciding that the capturing ship was to be treated as a public 
ship of war, proceeded deliberately to inquire whether she 
had been originally equipped in an American port in violation 
of neutrality, or had ever increased her force in the same 
violation, and finding, the evidence sufficiently decisive under 
the latter head, condemned her prize-property and restored it 
to its original owners. 

This ruling of the Supreme Court was but a confirmation of 
their doctrine in the case of the L^ Invincible, in the first of 
Wheaton, to which we have already referred. Judge Curtis's 

3 
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marginal abstract of that case, in one section, as will be re- 
membered, was : '' But our courts of admiralty will take jur- 
isdiction to inquire if the alleged wrongdoer is duly commis- 
sioned, or has, by the use of our territory to increase his force, 
trespassed on our neutral rights." And since Judge Story 
has been vouched in so repeatedly for what is put forth for the 
opposite doctrine, by the Attorney-General, we desire to call 
Sir RoundelFs attention" to some other cases in which that 
highly coveted authority has unmistakably defined his position 
as to this point. 

In the first place, we would respectfully inquire of the At- 
torney-General, if he has omitted to notice that Mr. Justice 
Story made one of the court, which at the same term and the 
day after the decision of the Santissima Trinidad, decided also 
The Gran Para (7 Wheat. 471) ? — He will remember the 
case, by the now familiar citation from Chief Justice Mar- 
shall's opinion, ending thus : " this would indeed be a fraudu- 
lent neutrality, disgraceful to our own government," &c., — 
the fraudulent neutrality, that was to say, of allowing itself to 
be cheated out of administering international justice, by a 
bogus commission. Does that case, we would ask, look much 
as if Judge Story would have dropped the jurisdiction of the 
Georgia, if he had had her to dispose of judicially, the mo- 
ment that it was intimated to him that she was a public com- 
missioned vessel ? 

At the same February term of the Supreme Court, 1822, 
with the Santissima Trinidad decision, was also the decision 
of the cases of The Monte Allegre and The Rainha de los 
Anjos (7 Wheat. 520), participated in by Judge Story, in 
which the court threw aside another of these pseudo-commis- 
sions to enforce the provisions of the American neutral statute. 
In February, 1823, it was Mr. Justice Story (in The Experi- 
ment, 8 Wheat. 261), speaking for the whole court, who dis- 
posed of another of these same commissions by pronouncing it 
invalid, as obtained by deception toward the granting power ; 
and, finally, — not to multiply cases, — it was Mr. Justice 
Story, at the same February term of the court, 1823, on be- 
half of the full bench, who took away from a privateerj illegally 
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equipped within our jurisdiction, a Spanish public ship of 
war^ which the privateer, after capturing, had converted into 
another privateer, and had sent back into our ports fortified 
with a Venezuelan commission, which commission she defied 
the American court to interfere *with. ( The Nereyda^ 8 Wheat, 
already cited.) 

As this case indirectly hits another of Sir Roundell's pet 
propositions, that he " can find no instance in which a prize, 
converted into a ship of war, has been excluded from our 
ports," we briefly cite its leading facts: The Spanish war- 
ship, the Nereyda, had been captured by the privateer, the 
Irresistible — doubtless the same Buenos- Ayrean buccaneer 
that figures as the capturer of the Gran Para, and by whose 
pretended commission Chief Justice Marshall thpught it 
would be disgraceful for our government to be hoodwinked.^ 
This time the Irresistible came before the court under the 
colors of the " Oriental Republic." She had fought and cap- 
tured the Nereyda on the high seas, and having carried her 
prize into an allied port of a South American republic, had 
had her condemned in a so-called prize-court as capture of war, 
and sold at public auction. The prize-vessel, the Nereyda, 
had next adopted a Venezuelan commission, and afterwards 
ventured into Baltimore under the Venezuelan flag. The 
Spanish consul having detected his master's ship of war in 
the disguised privateer, libelled her on behalf of the Spanish 
crown, alleging that her capturer, the Irresistible, had violated 
the neutral laws of the United States by an illegal original 
outfit in an American port. The Supreme Court (Mr. J. 
Story giving the opinion), notwithstanding the show of the 
Venezuelan condemn ation-in-admiralty and the Venezuelan 
commission as a privateer, and notwithstanding that the cap- 
ture had been made on the high seas, restored her to ,the 
possession of the king of Spain, on admission of the original 
violation of the American law by the outfit of the Irresistible. 

1 The Attorney- General will find that this vessel was proceeded against for a for- 
feiture under the United States tempor^y Neutrality Act of 1817, ch. 58, in 7 
Wheat. Rep. p. 5.51. She escaped punishment by the expiration of the statute 
under its own limitation, before final adjudication. 
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After reading this case, if liis attention has not before been 
called to it, the Attorney-General, we fancy, will say less of 
Judge Story's high regard for commissions to belligerent ships 
of war. He will probably think less also of the doctrine of a 
commission's always superseding the necessity of a bill of sale, 
in the case of a public ship of war ; — the only point to which 
Judge Story intended that his long dictum^ beginning " in 
general the commission of a public ship ... is complete proof 
of her public character," should apply. 

No doubt the doctrine is true, ^^ in general," as the learned 
judge lays it down, that a commission, duly authenticated, is 
evidence enough of nationality, without a bill of sale or other 
usual documentary papers of a private-owned ship. But if 
Sir Roundell Palmer will examine the cases adduced, and nu- 
merous others which can be instanced, he will find that the 
whole court, in general, and Judge Story more especially, in 
particular, time and again, when inquiring into the antece- 
dents of suspicious belligerents, regularly brought before them 
for adjudication, have set aside commissions, as well where 
there were bills of sale as where there were none, when sat- 
isfied that such commissions were fictitious and collusive. 
The Independencia, for a rarity, happened to be able to 
show a bona fide commission, and to establish a changed 
nationality. 

We do not propose at present to go into the other famous' 
dictum of Judge Story's in this Santissima Trinidad case, 
about there being " nothing in our laws to forbid our citizens 
from sending armed vessels to foreign ports for sale," &c., 
which the Attorney- General does not cite. We suppose that 
the most captious critics of American neutrality among our 
English friends will admit that there can be such a thing as a 
bona fide transfer of a ship of war by neutrals to a belliger- 
ent ; or if they cannot admit as much, we ask them how they 
hold upon the conduct of their own government in selling the 
Victor, alias the Rappahannock, to the Confederates ? When 
Judge Story, then, was talking about '' a commercial adven- 
ture," &c., we will only ask for so much charity on his behalf, 
as to have it believed that he had in mind a transaction of at 
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least as fair and above-board a character as that of the British 
transfer alhided to. 

We drop the Santissima Trinidad case here ; believing that 
it will hardly be thought worth the Attorney-General's citing 
again, when he has'to advocate another Georgia reception, and 
hoping that if the favorers of the Lairds and the Millers of 
England think that they can make capital out of any of the 
dicta of Judge Story's contained in^it, they will remember 
that that eminent and patriotic publicist has put himself too 
much at large upon the record of public law, to be set wrong 
by what can be misapplied from his readings in this single 
case. 
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IV, 



JUDGE STORY'S DICTUM IN THE AMISTAD DE RUES CASE. — SUM» 
MARY OF AMERICAN AUTHORITY. 

There is one more citation from Judge Story in Sir Eoxin- 
dell Palmer's spe^ech, namely, that from the case of La Amis- 
tad de Rues (5 Wheat. 385), which we feel constrained to 
notice. It is after the Attorney-General has got upon the 
Alabama case, and is trying to lay the ghost of the Govern- 
mental offence in that matter. He is able' to find thus much 
in Judge Story's opinion in the Amistad de Rues case, which 
he thinks helps him out in his official task of justifying his 
Government for continuing to extend the hospitality of Brit- 
ish harbors to the Alabama, and for refusing to make compen- 
sation for her past depredations upon American commerce : 

^' Mr. Justice Story thus lays down what is the limit of the 
obligation which the neiltral owes to the belligerent in this 
matter : — ' When called upon by either of the belligerents to 
act in such cases, all that justice seems to require is, that the 
neutral nation should fairly execute its own laws, and give no 
asylum to the property unjustly captured. It is bound, there- 
fore, to restore the property if found within its own ports ; 
but, beyond this, it is not obliged to interfere between the bel- 
ligerents.' " 

On which the Attorney-General remarks (inter alia} : " He 
[J. Story] does not say that an asylum may not be given to 
public ships of war, whatever their public history. . . . The 
authority of Mr. Justice Story, therefore, distinctly excludes 
the proposition that belligerents have any rights entitling them 
to require interference by the neutral, to the extent of exclud- 
ing absolutely from her ports ships of this description, if it 
does not seem to the neutral, herself, necessary so to do. I 
say, then, we have done all that authority requires us to do." 
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Now, to pin any such inference as this from the Amistad 
de Rues case, and what Judge Story says or omits to say in it, 
upon the Alabama or Georgia question, is, to our thinking, a 
more disingenuous proceeding, if possible, on Sir Roundell's 
part, than to attempt to distinguish between a privateer and a 
public ship of war, in the way we have noticed. What the 
American court had before it was as if the Alabama — sup- 
posing her to have been illegally equipped in British territory 
— had voluntarily carried one of her prizes into Liverpool, 
and then the American owner of the prize having reclaimed 
her with damages^ the question had arisen in the English 
court whether she should be restored simply, in specie, ov 
with additional damages for detention and plunderage. Judge 
Story's decision (on behalf of the court) was, that it should 
simply be a restoration in specie ; and he then goes on to say, 
that it is not for the neutral court to go into the question 
of wrongs, as between the belligerents, committed out of the 
court's jurisdiction, nor the grounds of the capture, &c. ; — 
the court's business simply was to decide the question of resti- 
tution or non-restitution. 

This being the attitude of the case in judgment, who could 
for a moment reasonably suppose that the presiding judge had 
in mind the question how the British crown, in its executive 
capacity, ought to deal with an Alabama or a Georgia, when a 
vessel answering to the antecedents of either should be making 
application for permission to re-enter the port of Liverpool ? 
It was no m6re germane to the occasion for Judge Story to 
read a lecture about the international or executive duty of 
granting or withholding hospitality in the supposed case of ap- 
plication for asylum, than it would have been for the British 
iudge, holding cognizance of the Alabama prize-question, as 
just suggested, to have gone off into a general disquisition 
upon the expediency of the Crown's observing neutrality at 
all between the two belligerents. All the business of the neu- 
tral tribunal in such case was, as Judge Story says, " to fairly 
execute its own laws, and give no asylum to the property un- 
justly captured." He speaks, to be sure, of "neutral nation^^ 
where we use " neutral tribunal ;^^ but he is plainly treating 
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of judicial, and not of executive functions, and by nation 
means the courts of a nation. 

So interpreted, it seems to us a monstrous stretch of con- 
struction for the Attorney-General to find, in this dictum of 
Judge Story's in the Amistad de Rues case, any justification, 
'either for admitting the Georgia into Liverpool, or for refusing 
to make indemnity for the piratical plunderings of the Ala- 
bama. Because in these six lines of Judge Story's — so runs 
the Attorney-General's reasoning — when he is treating of a 
wholly foreign matter, the learned judge is silent about stating 
the principles which should govern the cases of the Georgia 
and the Alabama, therefore the English are at liberty to do as 
they like in regard to*both. As if, because the Lord's prayer 
omits to forbid stealing, therefore one may commit larceny at 
discretion ; or, to make the case more parallel to that of the 
Alabama, as if, because the ten commandments only forbid 
coveting a man's ox, &c., and are silent about a nation's cov- 
eting another nation's commerce, Great Britain is fully justi- 
fied in helping herself to American commerce through the 
medium of the Alabama. 

But supposing that we accept Judge Story's dictum as a 
generalization, and as one of the ten commandments of neu- 
tral law, is Sir Roundell Palmer prepared to argue, after his 
experience in the conduct of the Alexandra trial, that Eng- 
land herself has furnished a very notable specimen of " fairly 
executing her own laws," in that celebrated legal mistrial^ or, 
as we might justly call it, legal farce ? And had he no mis- 
givings, when he dwelt upon the duty of " affording no asylum 
to property unjustly captured," that his Government might be 
held, by that formula, to a very different course of action from 
what it seems to have adopted, in regard to the Alabama's 
prizes, the Tuscaloosa and the Sea Bride ? 

In truth, in all the Attorney-General's copious citations of 
American authorities, the Amistad dictum, as well as others, 
in justification of the reception of the Georgia, he seems to 
forget his own admission, contained in an earlier stage of his 
argument, that the question was not one of juridical duty, but 
of political expediency. " I have not the least doubt " — he 
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emphatically asserts — '' that we have a right, if we thought 
[should think] fit, to exclude any particular ship or class of 
ships ; " " but such power is simply discretionary," &c. Now, 
on his own view of the issue, as thus stated, for the Attorney- 
General to foist in such a dictum of Judge Story's as we have 
just considered, uttered when the only question under adjudi- 
cation was of restoring a prize specifically, or of restoring her 
with damages, is, to our thinking, either making too much of 
the learned judge's declaration, or losing sight of the speak- 
er's own argument. 

We will only add, that " Historicus," to whom, perhaps, Sir 
Roundell Palmer is indebted for the first mention of the 
Amistad de Eues case, in his letter of November 7th, gives 
no such extended application of Judge Story's dictum as the 
Attorney-General elaborates, but simply classifies the decision 
in the case under the head of prize-procedure; — a question 
of practice rather than of principle ; and that the ease itself 
does not seem to have been thought worth citing at all, either 
by counsel or court, in the great cas6 of The Nereyda^ which 
we have just noticed, and where Judge Story spoke for him- 
self, practically, about judicial interference between bellig- 
erents, in a manner flatly contradicting this supposed inclina- 
tion of his authority; 

Can Sir Eoundell Palmer, then, in view of the American 
precedents, which we have cited in detail, or to which we 
have barely referred him, — in his capacity as a man or as a 
conscientious jurist, — adhere to his declaration, '' I say, then, 
that we have done all that authority requires us to do," in 
not ordering the Georgia out of British ports ? Does he be- 
lieve that such statesmanship as dictated the expulsion of the 
Little Democrat, the seizure of the Cassius, the indictment of 
Henfield, the punishment of Guinet, the dismantling of the 
Cornelia, the seizure of Le Vainqueur de Bastille, in Wash- 
ington's Administration ;— or such jurisprudence as refused 
to be beguiled into " a fraudulent neutrality disgraceful to 
our government," by such shifts as were attempted in the 
cases of the Gran Para, the Monte AUegre, the Nereyda, &c.j 
at the period of the South American contests, — would ever 
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have refused to inquire into the antecedents of an illegally- 
equipped, British - registered Confederate rover, like the 
Georgia, where the only question was one of friendly and 
complimentary admission into a neutral port ? Had we had 
upon our hands " the scandal and reproach " of an Alabama 
and a Florida outfit ; had we had an Alexandra, a Pampero, 
and a Rappahannock case, all emanating from the lawless- 
ness of this same meddlesome and aggressive belligerent Con- 
federacy, to try our patience ; — should we have had much 
hesitation in putting the Georgia upon the list of Genet's 
privateers, or issuing a second Cassius circular, commanding 
her instant seizure ? 

But American authority does not justify it, says the Attor- 
ney-General, and it is not worth while to inquire into what is 
right in the matter — " the question is only one of expediency," 
And then Sir Roundell Palmer goes off into a fictitious bill 
of grievances about Irish recruiting, and hopes that no irri- 
tation will be excited among the Americans by his attempting 
to make two ivrongs equal to one right 

We suspect that the true key to this seeming blind per- 
versity of thought and speech on behalf of the law-adviser 
of the ministry, is to be found in that phrase which the 
Attorney-General drops, when he says, "I must endeavor to 
show that the conduct which had been pursued by Her 
Majesty's Government has been that which the country had 
a right to expect." That was the task put upon him ; — the 
official defence of the doings of his associates : — The same 
task which he undertook in his speech of March 27th of last 
year, when he was called upon to justify the escape of the 
Alabama ; and a speech framed upon precisely the same 
model as this of May 13th. There, in like manner, the At- 
torney-General wondered at the irritation of the Americans 
at what Earl Russell has since admitt6d was " a scandal and 
a reproach;" and there, as here, we believe it was the 
troublesome shade of the Alabama — a ghost which will not 
down — that came athwart his mental vision to pervert his 
juridical conscience. The Alabama delinquency was a sin 
which he must by no manner of means confess ; and so he 
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takes especial pains here to say again that it was no sin 
at all. 

We trust that Sir Roundell Palmer will not go through his 
political and official career (so far as he is called upon to 
advise upon American affairs), with this millstone of the 
Alabama reclamation about his neck. L'et him abandon it 
for a bad job, and advising its settlement on some terms of 
compromise, or other, — admitting partial or accidental blame 
on the part of his Government — begin a new theory of 
American policy, worthy of his eminent abilities as a juridical 
statesman, and his high reputation for integrity and probity 
as a man. We have been led to expect as much from his 
manly and straightforward prosecution of the Alexandra case, 
and from his just — if not generous — tone toward American 
judges and jurists in many of his recent parliamentary and 
public speeches. 
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.V. 



RETROSPECT OF THE ALABAMA CASE! — HER ESCAPE THE RESULT 
OF BRITISH TREACHERY AND OFFICIAL CONNIVANCE OR NEGLI- 
GENCE. 

We are sorry to pass under the shade of the Alabama case, 
again, in this Georgia discussion. We should not have done 
SO, but for the Attorney-General's importing it into this speech 
— he, all the while, wondering at 'Vthe extraordinary and 
extravagant demands" of the Americans on account of 
damage done by the Alabama and similar vessels, which ren- 
der it," as he says, '' infinitely more difficult for us, at their 
request, to do any thing resting on our own discretion, and 
which we are not bound to do in law ; " and also expressing 
the hope that this statement of his will not give offence to 
them " because," as he asseverates, " it is true, and because 
it is important that the matter should be understood." 

Since Sir Roundell Palmer thus refers back to the old root 
of the Alabama bitterness, in part justification of the ministe- 
rial decision to admit the Georgia, we invite his attention to a 
grave error of his own, touching that same root of bitterness, 
which in our judgment goes to the very marrow of that con- 
troversy, and which we hope he will correct before wondering 
again at the irritation which Americans feel, when they hear 
that case cited as a specimen of British honor and neutral 
honesty. We once had occasion to notice the error in the 
columns of an American journal, and now reprint our former 
exposition of it, as appropriate to the present occasion. Sir 
Roundell Palmer's grave mistake consists in stating that 
orders were issued for seizing the Alabama on the 29th day of 
July (1862), the day of her escape, and in his not admitting 
at the same time — if this statement were true — that the 



Hosted by 



Google 



l^RECEDENTS OF AMERICAN NEUTRALITY. 37 

Collector of Liverpool had those orders in his pocket a day 
and a half, and never lifted a finger to execute them when 
the Alabama was within his reach, and when he was called 
upon by the American consul to prevent her escape. Here is 
the newspaper article : 

THE CASE OP THE ALABAMA. 

It is well known that the British ministry have made sev- 
eral elaborate attempts, both in State despatches and in Par- 
liamentary debates, to throw off the blame of the escape of 
the Alabama, by showing that they issued an order to seize 
her, which reached Liverpool too late, or after the Alabama 
had already sailed. But we assert, in the face of this, that 
for more than thirty-six hours after the order for seizure is 
said to have been issued, she lay undisturbed within the con- 
trol of the admiralty, and during that time shipped forty or 
fifty men for her crew, gunpowder and materials for gun- 
carriages, under the very eyes of the Custom-house authorities. 
Further, we assert, that, when she first made a show of getting 
out of the reach of the Custom-house jurisdiction, she did so 
in consequence of information, privately conveyed to her in 
advance, of the resolution of the Cabinet to detain lier. 

On the last point, to which we do not attach so much im- 
portance, because it rests upon a statement coming from a 
Confederate source, and therefore may be a Confederate lie, 
we will only say, that, in the published account of the cruise 
of the Alabama, written by one G. S. Fullam, entitled '' Our 
Cruise in the Confederate States' War-Steamer Alabama — The 
Private Journal of an Officer," the writer, who is an English- 
man, and whi, we have seen it stated, is the son of an English 
clergyman, alleges, in reference to the hurried clearing out of 
the Alabama from her anchorage in Moelfra Bay (forty miles 
below Liverpool, on the Welsh coast, where she had dropped 
down on the morning of July 29, 1862), that "• our uncere- 
monious departure was owing to the fact of news being- 
received to the effect that the customs' authorities had orders 
to board and detain us that morning." If this be true, who 
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gave the news of the determination of the Cabinet ? And 
what sort of neutrality is that, which forewarns a criminal 
offender that process is out after him and that he had better 
fly? 

But the other point is more incontrovertible, and rests for 
its authenticity on published diplomatic papers, both English 
and American. The Solicitor-General, Sir Roundell Palmer 
(now Attorney-General), speaking in debate in the House of 
Commons on the 2Tth of March, 1863, and defending the 
Ministry with all his power from the charge of having been 
remiss in permitting the escape of the Alabama, says of Earl 
Russell's connection with the affair : ''• He told Mr. Adams on 
the 28th [of July] that the law-officers of the crown were 
consulted. He got their opinion on the 29th, and that very 
same day a telegraphic message was sent down to stop the 
ship," (^London Times^ March 28.) So, the new Solicitor- 
General, Collier, addressing his constituents at Plymouth, on 
the 17th of October following, says : " The government issued 
the necessary orders [for seizing the Alabama], but unfor- 
tunately the vessel escaped by stratagem on that very day." 
( Times^ October 19.) Thus, the two legal representatives of 
the British ministry in the House of Commons say, and with 
the greatest exactness as to dates, in order to clear the govern- 
ment from imputation of negligence, that the order to seize 
the Alabama issued July 29, and that she unfortunately es- 
caped that very day. 

Now in the " History of the cruise of the Alabama," which 
we have just quoted, Second Officer FuUam states (p. 4) : 
'' At 9 : 15 A. M. of the 29th of July, 1862, we weighed anchor 
and proceeded slowly down the Mersey, anchoring in Moelfra 
Bay, having on board relatives and friends of the builders, 
both ladies and gentlemen. Our ostensible object in sailing 
was to go on a trial trip, and the presence of the ladies and 
gentlemen gave a certain color to the report. In the evening 
we transferred our visitors to a steam-tug. We remained 
here, shipping hands, &c., until 2 A. M. of the ^Ist, when we 
got under weigh, ostensibly bound for Nassau." 

As further showing the whereabouts of the Alabama after 
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July 29th, there is, among the papers published in the Eng- 
lish Blue Books for 1862, by order of the House of Commons, 
a letter signed W. H. Smith, Collector at Beaumaris [a Welsh 
town on Moelfra Bay], which states, that the Alabama lay at 
anchor in that bay /rom 7i P. M, July 29th, to about 3 A. M. 
July 81st, and that during that time the steam-tug Hercules 
went alongside and put people on board the Alabama. There 
can be, therefore, no doubt, from official sources, that the Ala- 
bama lay at anchor upwards of thirty-six hours at Moelfra 
Bay, within the jurisdiction of the Collector of Beaumaris, 
and that during that time she was supplied with men from the 
tug Hercules, which, PuUam says, took up her pleasure party 
again to Liverpool. 

Now, were the Bnglisli government apprised of this, and 
did they take any steps to seize her in Moelfra Bay ? Leaving 
out of view Pullam's statement, that, instead of being seized, 
they were apprised in advance that the order was coming, we 
ask our readers to consider whether the following letter from 
our vigilant consul at Liverpool — Thomas H. Dudley, Esq. 
— to the collector of that port, amounts to sufficient notice, or 
not, of the movements of the future pirate ? This latter also 
appears in the published diplomatic documents of both coun- 
tries : 

"IT. S. Consulate, Liverpool, July 30, 1862. 

"Sir, — Referring to ray previous communication to you on the 
subject of the gunboat * No. 290,' fitted out by Mr. Laird at Birken- 
head, I beg now to inform you that she left the Birkenhead dock on 
Monday night, (the 28th) and yesterday morning (the 29th) left the 
river, accompanied by the steam-tug Hercules. The Hercules re- 
turned last evening, and her master stated that the gunboat was cruis- 
ing off Point Lynas, that she had six guns on board, concealed below 
and was taking powder from another vessel. 

" The Hercules is now alongside the Woodside Landing Stage, tak- 
ing on board men (forty or fifty), beams, evidently for gun carriages 
and other things, to convey down to the gunboat. A quantity of cut- 
lasses was taken on board on Friday last. 

" These circumstances all go to confirm the representations hereto- 
fore made to you about this vessel, in the face of which I cannot but 
regret she has been permitted to leave the port, and I report them to 
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you that you may take such steps as you may deem necessary to 
prevent this flagrant violation of neutrahty. 

" Kespectfully, I am your obedient servant, 

"THOMAS H. DUDLEY, Consul. 
" The Collector of Customs, Liverpool." 

That nothing may be wanting to complete the chain of 
proof in our case, we will add, that Earl Russell, by a commu- 
nication to Mr. Adams, dated July 4, 1862, had expressly au- 
thorized Mr. Dudley to communicate directly with the custom 
authorities at Liverpool.^ So, then, if our readers follow us, 
the order to seize the Alabama (by telegraph) was in the hands 
of the Liverpool collector July 29. Mr. Dudley's letter, as 
above, was put into his hands the next day — July 30. The 
steam-tug Hercules was at that moment at the Birkenhead 
dock, and there she doubtless remained several hours, loading 
up with men and munitions of war, as indicated by Mr. Dud- 
ley. The Alabama herself lay, something like a day after this, 
only forty miles off,*and within sight of the Welsh coast. The 
tug went down and delivered her consignment of men and 
munitions of war in due course, under the eyes of the Liver- 
pool collector and with the order for her detention in his pock- 
et, and not a finger was lifted to make the seizure ; and now 
Earl Russell, without any reference to this last crowning act 
in the farce, admits that the rest of the case, up to that point, 
was " a scandal and a reproach." 

Do not fair-minded Englishmen agree with us, that if ever 
a government ought to be affected with the consequences of 
culpable neglect of duty by its agents, here is a case for the 
application of the principle ? 



Since the appearance of the above article (probably with no 
reference whatever to it). Earl Russell has taken occasion to 
say in the House of Lords, in debate on the 29th of April last, 
that the first statement above put forth on the authority of the 
Alabama's historiographer is an undoubted fact : that informa- 

1 *' Correspondence respecting the Alabama,'' &c., p. 5. Earl Russell to Mr. 
Adams, July 4. 
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tion of the proposed seizure of the Alabama was communi- 
cated in advance, and so, that she was enabled to escape. — 
'' How the owner came to be informed of it," says his Lord- 
ship, according to the Times of April 30th, '' it is impossible 
for me to say; there certainly seems to have been treachery 
on the part of some one furnishing the information." 

Now, we submit to the Attorney-General, this puts an 
ugly aspect on the British side of the Alabama question, at the 
start ; that the .Government, having decided that she ought to 
be seized, and having given the necessary orders for seizing 
her, are compelled to admit, that she escaped by treachery, 
official or ministerial. 

But since penning the above article, a sight of the English 
Blue Books for 1863 — to which we then had not access, but 
as to which we borrowed our information from an English 
publication of ''Correspondence relating to the Alabama," 
which we supposed complete — shows us a patent conflict of 
statement between the Attorney-General and the Liverpool 
Collector, Mr. S. Price Edwards, as to the date of the order 
for the seizure of the Alabama. We find Collector Edwards 
writing to the Commissioners of Customs, under date of 
August 1, 18621: — "The '290' has left the port; but 
should an opportunity offer, she shall be seized in conformity 
with telegram vf yesterday ^^^ [Slst.'] 

So that, according to Collector Edwards, he did not get his 
order (^by telegram} till July 31st. Is not this a pretty im- 
portant variance from Sir Roimdell's assertion, made with so 
much circumstance in the face of the British and American 
nations, that Earl Russell " got their [the law officers'] opinion 
on the 29th, and that very same day a telegraphic message 
was sent down to stop the ship ? " Was it " treachery," again, 
we would inquire, that prevented the communication of this 
order to the Liverpool Collector for two days, or is there a 
question of veracity between the two Governmental officials ? 

We suspect that the Collector is in the right, and that Sir 

1 " The Alabama Correspondence between the Commissioners of Customs, &c., 
relating to the vessel No. 290, since known as the Alabama," — "printed by vote 
of H. C, March 24, 1863," p. 10. 

4* 
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Roundell has inadvertently made a mistake, which he will 
have at some day to correct ; but with such a grave mistake 
lying at his door, we i^hould hardly have expected him (in 
candor) to reiterate the error in this Georgia debate, and then 
hope to justify it by generalities from Judge Story, or by 
counter charges of Irish recruiting by the Kearsage. Had he 
read an able English criticism in the London Law Magazine for 
May, 1863, on the importance of these dates in this great inter- 
national law-suit, to say nothing of the New York-journal arti- 
cle, which possibly may have been brought to his notice, we 
fancy he could not heedlessly have repeated his old error in such 
terms as he made use of in his late speech of the 13th of May : - — 
" As to the next ship, the Alabama, I need not repeat what 
was said upon a former occasion, as to the steps which were 
taken by the Government, after full consideration of the e-vi- 
dence laid before them, with a view to arrest that vessel. It 
is well known to the House and to the country, that orders to 
that effect were given, but the ship in the mean time^ made 
her escape." 

Is it true, that the Alabama escaped " in the mean time?^^ 
— i. e., as Sir Roundell would imply, between the issuing the 
order, and the time when it ought to have ^-eached her ? 

We have already noticed, that Mr. Collector Edwards says 
that the order reached him (for the first time ?) July 31st, — 
two days after she left the dock, and some hours after she had 
flown from Moelfra bay. Now, looking at the diplomatic cor- 
respondence which passed between the two governments relat- 
ing to her, we find Earl Russell writing to Mr. Adams, under 
date of September 22, 1862,^ " the report of the law-officers was 
not received until the 29th of July, and on the same day, a 
telegraphic message was forwarded to Her Majesty's Gov- 
ernment, stating that the vessel had sailed that morning, 
[That is, news came /rom Liverpool, that she had already es- 
caped.] Instructions were then despatched to Ireland to 
detain the vessel should she put into Queenstown, and similar 
instructions have been sent to the governor of the Bahamas in 
case of her visiting Nassau. It appears, however, that the 

i " American Papers relating to Foreign Affairs," p. 200. 
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vessel did not go to Qiieenstown, as had been expected, and 
nothing has been since heard of her movement." 

In the Blue Book for 1863, containing correspondence re- 
specting the Alabama, &c., ut sup, we also find, at page 10, 
the following : 

" 3U^ July, 1862, at about half-past seven, P. M, Telegrams were 
sent to the Collectors at Liverpool and Cork, pursuant to Treasury 
Order, dated 31st Juljj to seize the gunboat (290) should she be 
within either of those ports. 

"Similar telegrams to the officers at Beaumaris and Holyhead were 
sent on the morning of the 1st August. They were not sent on the 
31st July, the telegraphic offices in those districts being closed." 

Reading these two citations from the diplomatic documents, 
in connection with Collector Edwards' affirmation, that he did 
not receive his order to seize the Alabama till July 81st, we 
are compelled to conclude that the Attorney-General is wrong, 
and the Collector right, about the disputed and important fact 
in controversy. The telegraphic message was not " sent down 
to stop the ship on the 29th of July," and she did not " escape 
in the mean time." We trust, then, that the Attorney-General 
will take occasion the next time that he revives the Alabama 
contention, to correct his inadvertence (if it be such) as to 
the date of the first effort made to detain her, and not attempt 
to strengthen the case of his Government as to the use of due 
diligence, by the misstatement that the Government moved 
two days sooner than it did. 

Having thus attempted to set right Sir Roundell Palmer's 
supposed inaccuracy, and so far seemingly admitted away the 
point of our own newspaper criticism, we are constrained to 
notice the still worse position, if possible, in which the correc- 
tion leaves the Attorney-General's official principals, than the 
mistaken plea which he originally set up in their behalf. That 
plea left a heavy weight of responsibility at Collector Edwards' 
door : • — '' The ministry acted with due diligence and in good 
faith; but the Alabama gave the Custom-house authorities 
the slip," — was the tone of Sir Roundell Palmer's apology 
in March, 1863 : — "- The high officials were blameless." 

Now let us look at the facts lying at the door of the high 
officials, and which Sir Roundell Palmer might justly imagine 
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(without any great stretch of charity) would naturally irritate 
Americans, and without any " extravagant pretensions," lead 
them to think that they had a just claim for indemnity against 
England on account of the Alabama. 

It is entirely conceded, on the new version of facts, that no 
telegram went off from the Treasury or the Foreign Office for 
any interference with the Alabama, for nine, or at least seven 
days, after a confessedly sufGicient case had been laid before 
the Government by Mr. Adams. ^ The Ministry allege, in ex- 
ctise, that she escaped the fifth day after ; namely, the 29th, 
of which they admit full notice on that same day, and proba- 
bly within a few hours. — What steps did they take, thereupon, 
to repair the error ? 

The vessel was expected to touch next at Queenstown, as 
Earl Russell says in his letter of the 22d of September, as we 
have quoted. Meanwhile, as was probable, she would linger 
on the North coast of Wales. Now, when was the telegraph 
put in motion to affect Queenstown, or the ports of Beauma- 
ris, &c.? — The State paper, just quoted, affirms that it was 
riot till half past seven in the evening of the 3l5^,. that " tele- 
grams were sent to the Collectors at Liverpool and Cork 
(Queenstown), pursuant to Treasury Order, dated July 31, to 
seize the gunboat (290), should she be within either of those 
ports. Similar telegrams to the officers of Beaumaris ..and 
Holyhead were sent on the morning of the 1st August, They 
were not sent on the 31st July, the telegraph offices to those 
districts being closed.'' 

Now, was it ''treachery" or " culpable slackness in the 
Executive" (within Historicus's admission of what would 
render England liable for the torts of the Alabama), which 
caused the neglect to send off the Welsh telegrams /or two days^ 
— and till so late an hour of the second day, that the telegraph 
. was not used till the third day, — after the information of the 
criminal's escape from legal process had been communicated 

iMr. Adams, it will be remembered, had forwarded his preliminary proofs of the 
illegal outfit of the Alabama, as early as July 22, and " completed his evidence " 
including Mr. Collier's (now the Solicitor- General's) opinion of the plain duty of 
the British Government to stop her, and put it into Earl RusselFs hands, as early as 
July 24. 
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to the authorities ? Might not any American justly conclude, 
that those two entire days and part of the third^ vjere design- 
edly given as lee-way to the Confederate cruiser^ to make sure 
her escape ? 

But looking more particularly to the pretended effort to 
cause her seizure at Queenstown or Cork (the former being, 
as is well known, the outer port to the latter), what dispassion- 
ate observer could fail to draw the inference, that the Minis- 
try, or those who had the execution of the Ministry's orders 
in charge, intended that the Alabama should escape being 
seized, if she should touch at Queenstown ? 

Earl Eussell says, in his letter of September 22, above 
quoted, that she was expected to go to Queenstown. On the 
morning of July 29, the Foreign Office are notified that she 
has quitted the Mersey ; probably, for the Queenstown desti- 
nation. The Treasury Order for her seizure is already made 
out; and telegraphic communication with that point is in- 
stantaneous: — How long will it take the Alabama to reach 
that port in the due course of steam navigation ? — Something 
less than twenty-four hours, as is well known. Now, can 
the Attorney-General, or any other person in the Cabinet 
secrets, explain to us, how — consistently with an honest observ- 
ance of neutrality — there came to he a lee-way of a day and a 
half provided for the Alabama to reach Queenstoivn and get 
the news of the intention to seize her^ before the message was 
sent off? 

It seems, as Earl Russell admits, that treachery conveyed a 
message to her down in Moelfra Bay ; did not Executive 
treachery^ at head-quarters^ take care^ that a premonitory 
message of her danger should have time to reach her at 
Queenstown^ before any arrival of the order for seizure could 
become possible ? 

We admit that we are treading upon delicate ground in 
thus raising suspicions about the hidden motives for Cabinet 
action. But there stand the ugly facts on record : The Ala- 
bama escaped, — '' a scandal and a reproach" to British neu- 
trality. The order for her seizure was made out on the 29th 
day of July. No attempt to seize her was made while she lay 
a day and a half after that time, with full knowledge and within 
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full control of the Government, in Moelfra Bay. It was ex- 
pected that when she quitted Liverpool she would touch at 
Queenstown. No telegram was sent to that point to meet her 
for two days and a half! It was probable that she would lin- 
ger along the Welsh coast ; and no telegrams were sent to its 
two most important points, Beaumaris and Holyhead, for. 
three days! 

Surely, because the British Government have conducted 
themselves thus, in 1862, it should be no precedent for the 
smaller and gratuitous insult to the American people, in 
showing national hospitality to the Georgia, in 1864 ; and 
Americans are not to be blamed for feeling sore, that that 
precedent should be again evoked and held up as the probable 
constant rule of British action hereafter. , 

In thus characterizing the Georgia reception, we do not for- 
get that Sir Roundell Palmer attempts feebly to suggest, that 
it ''was afterwards stated that she was likely to be dismantled 
and sold." Have not the British Government had experience 
enough of Confederate pretences in speech and pretences in 
action, in the cases of the Gibraltar, the Florida, the Rappa- 
hannock, — to say nothing about the original escape of this 
same Georgia — to know that the market value of such state- 
ments or promises, on the part of the Confederate Government, 
stands very low ? Had the Attorney-General forgotten what 
Earl Russell, tlie British Secretary of State for Foreign Affairs, 
had said in -the House of Lords, only a fortnight before his 
own speech, about the latest case of these pretences, — the 
Lairds' disclaimer of building the iron-clad s for the Confeder- 
ates ? We beg to remind Sir Roundell Palmer of it, if he 
attaches any weight to this promise of dismantling. Says Earl 
Russell, according to the report of his speech in the Times of 
April 30 : 

" The only thing with which I should be disposed to reproach my- 
self in the present case, is the degree of credulity with which I re- 
ceived the assurances' that were made, that the iron-clads were not 
intended for the" Confederate States. The Collector of Customs at 
Liverpool, Mr. Edwards, said he believed it was never intended to use 
them for that purpose. The law-officers, on his authority, took the 
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same view. I was- at first disposed to share that opinion ; but evidence 
was poured in on me which there was no resisting.; and I am con- 
vinced that the vessels . were originally built for the Confederate 
States." 

And again : 

" I might have made a mistake [in causing the seizure of the rams], 
as it might happen that a policeman in the street, apprehending a man 
whom he sees quitting a house at three or fouj o'clock in the morn- 
ing, with a sack-full of plate, might make a mistake, because it might 
turn out, singularly enough, that the man seized was the master of the 
house, who desired to go out at that early hour with a sack of plate on 
his back. That would be a singular*occurrence, certainly ; but no one 
would blame the pohceman for having stopped the man." 

By way of contrast with this Alabama precedent — to bring 
our protracted comments to a close — we desire to call the 
attention of the Attorney-General to three or four additional 
specimens of American neutrality, of the period of Washing- 
ton's Administration, — showing our construction of that line 
of conduct, which, as he admits, ought to be binding on En- 
gland. These precedents, we believe, will be quite new to 
most of our English readers ; possibly, they may be so to Sir 
Roundell Palmer himself. At any rate, we are quite sure 
that he will find them utterly at variance with English action 
in both the instances of the Alabama and the Georgia. 
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VL 



AMERICAN TREATMENT OF FRENCH AND BRITISH ALABAMAS IN 
WASHINGTON'S ADMINISTRATION, 

The first precedent of this class, that we shall give, is stated 
on the authority of a letter from Mr. Randolph, Secretary of 
State, to Mr. Jay, our minister to Great Britain, dated Au- 
gust 11, 1794, and is to be :^und in the State Department at 
Washington, among the unpublished State documents, to 
which access is permitted to the public at large, on proper 
official application. Mr. Randolph's bold challenge of the 
facts statedin it, is, to our mind, a sufficient guaranty of their 
authenticity. Mr. Hammond, the British minister, to whom 
reference is made in the letter, had just received his letters 
of recall (July 28, 1794), and was then, it is presumed, on 
his way to England.^ 

" If" [says Mr. Randolph] " Mr. Hammond wishes any new evi- 
dence of our unchangeable neutrality, he may be told, — and the 
British Ministry likewise, — that the militia of Richmond in Virginia, 
actually marched at a moment's warning, between seventy and eighty 
miles to seize a vessel, supposed to be under preparation as a French 
privateer. Resistance was at first apprehended, but it was overawed, 
and the business completely effected." 

Rather a contrast, this, — we submit, — of marching seventy 
or eighty miles ''at a momenf s warning ^"^^ and seizing with mili- 
tary force a vessel " supposed to be under preparation," and 
^'completely effecting the business^^"^ — to waiting from June 2Sd 
to July 29th, as the British Government did in the case of the 
Alabama, with Minister Adams and Consul Dudley, spurring 
them up with constant letters and affidavits of an actual equip- 
ment, sometimes weekly, but often almost daily or even hourly, 
and then the Government so " completely ! " effecting the busi- 

111 Sparks' " Writings of Washington," p. 42. 
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ness, that the Alabama was notified of their intention to seize 
her beforehand, and had gone off before the necessary order 
issued, and then — when the evil might have been remedied 
by a subsequent order — postponing the sending of that order 
to Queenstown for two days and a half, and to the Welch 
coast for three days ! 

The next precedent which we shall cite, is one published 
quite at large in the historical and diplomatic publications of 
the day, but which does not seem to have attracted the atten- 
tion it deserves. Its importance begins with its being a case 
of American neutral action before any Foreign Enlistment 
Statute had passed, and therefore proceeding upon purely in- 
ternational grounds. It relates to the French privateer, Re- 
publican^ fitted out at New York, and seized by Governor 
Clinton, with military force, on the 8th of June 1793. [The 
first Foreign Enlistment Act was passed June 5, 1794.] 

Here is the fuming protest of the French Consul at New 
York, M. Hauterive, at the seizure, and his high-flying demand 
thereon for satisfaction upon Gov. Clinton, which we give as 
the first piece of this-diplomatic history : (1 Am, State Papers ^ 
pp. 152-3.) 

"New York, June 9, 1793. 

" Sm, — I have just been informed, that last night a French vessel, 
armed for war and ready to hoist sail, has been arrested by authority, 
and that even the captain has not been permitted to go on board. 
This strange use of public force against the citizens of a friendly na- 
tion, who assemble here to go and defend their brethren, is a signal vi- 
olation of the laws of neutrality, which I cannot impute but to a mis- 
conception which your attention and your equity will not fail to rectify, 
as soon as you shall be informed of it. 

I require, Sir, the authority with which you are clothed, to cause to 
be rendered to Frenchmen and alUes, and I must add, to freemen, of 
whatever nation they may be, the liberty of flying to the succor of their 
country. It is not in a country where Frenchmen have spilt their 
blood in the cause of humanity, that they ought to find in the laws, 
obstacles to their following yet again the most pleasing of their propen- 
sities, and to fulfil the most sacred of their duties. 

" HAUTEEIVE, —Consul of the French Republic, New York. 

" To the Governor of the State of New York." 
5 
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" Consulate of New York. 

" We, Alexander Hauterive, Consul of the Republic of France to 
the United States, at New York, certify, that in consequence of a re- 
quisition made by us to the Mayor of New York, and to the Governor 
of the State of the same name, dated 9th June current, to obtain a 
replevy of the detention, made by authority in this port, of a French 
vessel, called the Republican, belonging to Louis A. H. Caritat, and 
commanded by the citizen Orset, the Governor of the said State re- 
plied to us by a letter, under his signature, that it was in conformity to 
the injunction of the President of the United States, that he had or- 
dered a detachment of the militia of this State to detain the said ves- 
sel, until the President of the United States should be informed of 
the circumstances of the facts ; upon which we have delivered to him 
an act certified and signed by us. 

" Done in New York, the 10th June, 1793." 

'' HAUTERIVE, 
" Consul of the Republic of France, at Neio York.'^ 

Next in order is the Cabinet Opinion of President Wash- 
ington's three principal Secretaries, justifying the arrest and 
further detention of the Eepublican. The latter part of 
the document embraces another case of seizure, which is so 
much to the purpose of our general argument, that we do not 
feel at liberty to omit it. We copy from 4 Hamilton's 
Works, p. 424 : 

" CABINET OPINION. 

*' June 12, 1793. 

" The President having required the opinions of the heads of the 
three departments, on a letter from Governor Clinton of the 9th in- 
stant, stating that he had taken possession of the sloop Polly, now 
called the Republican, which was arming and equipping, and manning 
by French and other citizens to cruise against some of the belligerent 
powers, and they having met and deliberated thereon, are unanimously 
of opinion, that Governor Clinton be desired to deliver over to the civil 
power the said vessel and her appurtenances to be dealt with accord- 
ing to law ; and that the Attorney of the United States for the District of 
New York be desired to have such proceedings at law instituted, as 
well concerning the said vessel and her appurtenances, as against all 
the persons, citizens, or aliens, participating in the armament or object 
thereof, as he shall think will be most effectual for punishing the said 
offenders, and preventing the said vessel and appurtenances from be- 
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ing applied to the destined purpose ; and that, if he shall be of opinion 
that no judiciary process will be sufficient to prevent such application 
of the vessel to the hostile purpose intended, that then the Governor 
be desired to detain her by force till the further advice of the General 
Government can be taken. 

The President having also required the same opinion on the memo- 
rial of the British Minister of the 11th inst., on the subject of the 
British brigantine Catharine, captured by the French frigate, the Em- 
buscade, within the limits of the protection of the United States, as 
is said, and carried into the harbor of New York, they are of opinion 
unanimously, that the Governor of New York be desired to seize the 
said vessel in the first instance, and then deliver her over to the civil 
power, and that the Attorney of the United States for the District of 
New York be instructed to institute proceedings at law in the proper 
court, for deciding whether the said capture was made within the limits 
of the protection of the United States^ and for delivering her up to 
her owners, if it be so decided ; but that if it shall be found that no 
court may take cognizance of the said question, then the said vessel 
to be detained by the Governor, until the further orders of the General 
Government can be had thereon. 

" TH. JEFFEESON, Sec'y of State. 

" H. KNOX, Sec'yof War. 

"ALEXANDER HAMILTON, Sec'y of Treasury.'' 

We give, next, Mr. Genet's official demand for restitution, 
■which for once observed a show of respectfulness. We sup- 
pose that he had been apprised of the energetic advice given 
to the President by his Cabinet : (1 Am, State Papers^ 152.) 

" The Citizen Genet y Minister of the Republic of France, to Mr. Jefferson, Secretary 

of State. 

" Philadelphia, June 14, 1793. 
" Sir, — You will see by the papers hereto annexed, that, in con- 
tempt of the treaties which unite the French and Americans, that, in 
contempt of the law of nations, civil and judiciary officers of the Uni- 
ted States have permitted themselves to stop, at Philadelphia, the sale 
of vessels taken by an armed French galliot, and, at New York, have 
opposed the sailing of a French vessel [The Republic] commissioned 
by the Executive Council of the Republic of France. I request you 
Sir, to inform the President of the United States of these facts ; to 
let him know that they have used his name in committing those in- 
fractions of the laws and treaties of the United States ; and engage 
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him to clevelope, in the present circumstances, all the authority which 
the people of the United States have confided to him to enforce the ex- 
ecution of the laws dnd treaties. 

*' Not doubting, Sir, the purity of the President's sentiments, I hope 
to obtain immediately, from the aid of his good offices and energy, 
restitution, with damages and interest, of the French prizes arrested 
and seized at Philadelphia, by an incompetent judge, under an order 
which I ought to beheve not genuine; and the like restitution, with 
damages and interest, of the vessels stopped and seized at New York. 

" It is through the intervention of the public ministers, that affairs of 
the nature which produce my present complaints and reclamations, 
ought to be treated. As the representative of a people, generous and 
confident in their friends, I have already given proofs of the senti- 
ments with which they are animated, in causing to be restored, without 
examination, on the requisition of the Federal Government, the Eng- 
lish ship Grange, taken by a ^vessel of the Republic. I vshall, in all 
my conduct, show an equal deference ; but at the same time. Sir, I 
should expect from your Government, aU thesupport, which I at pres- 
ent stand in need of, to defend, in the bosom of the United States, the 
interests, the rights, and the dignity of the French nation, which per-, 
sons, on whom time will do us justice, are laboring secretly to misrep- 
resent. "GENET." 

To this Mr. Jefferson replied, three days later, in one of his 
most emphatic and memorable letters. Considering the circum- 
stances under which this reply was m^de, — that it was writ- 
ten by the acknowledged head of the French party in our 
political divisions, and the former representative of the Ameri- 
can Confederation to the court of Louis XVI, — that it was 
written to favor the British with whom we had so shortly 
before been at war, and to thwart- and oppose the French 
who had so recently sided with us in the struggle for Indepen- 
dence, — but, more especially, that it was written to throw 
down the gauntlet of "defiance to one of the great powers 
of Europe, at a time when we had not a sailor lior . a ship 
to back up our pretensions, — we submit that it is one 
of the most creditable specimens of national assertion of 
an honest neutrality on record. Certainly it is quite in 
contrast with the balancing of the pros and cons which belong 
to the Attorney-General's statement of reasons for admitting 
the Georgia : (1 Am. State Papers^ 154.) 
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'^ Mr. Jefferson, Secretary of State, to M. Genet, Minister Plenipotentiary of France. 

*' Philadelphia, June 17, 1793. 

" Sir, — I shall now have the honor of answering your letter of the 
8th instant, and so much of that of the 14th (both of which have been 
laid before the President) as relates to a vessel armed in the port of 
New York, and about to djepart from thence, but stopped bj order of 
the Government. And here I beg leave to premise, that the case 
supposed in your letter, of a vessel arming merely for her ow^n defence, 
and to repel unjust aggressions, is not that in question, nor that on 
which I mean to answer ; because not having yet happened, as far as 
is known to the Government, I have no instructions on the subject. 
The case in question, is that of a vessel armed^ equipped, and manned, 
in a port of the United States, for the purpose of committing hostilities 
on nations at peace with the United States. 

" As soon as it was perceived that such enterprises would be at- 
tempted, orders to prevent them were despatched to all the States and 
ports of the Union. In consequence of these, the Governor of New 
York, receiving information that a sloop called the Republican, was 
fitting out, arming and manning in the port of New York, for the ex- 
press and sole ^rpose of cruising against certain nations with whom 
we are at peace, that she had taken her guns and ammunition aboard, 
and was on the point of departure, seized the vessel. That the Gov- 
ernor was not mistaken in the previous indications of her object, ap- 
pears by the subsequent avowal of Citizen Hauterive, consul of France 
at that port, who in a letter to the Governor reclaims her as a ves- 
sel armed for war, &c., [in the terms above given]. 

" This transaction being reported to the President, orders were im- 
mediately sent to deliver over the vessel and the persons concerned in 
the enterprise, to the tribunals of the country ; that if the act was of 
those forbidden by the law, it might be punished ; if it was not forbidden, 
it might be so declared; arid all persons apprised of what they might 
or might not do. 

"This, we have reason to believe, is the true state of the case, and 
it is a repetition of that which was the subject of my letter of the 5th 
instant, which animadverted not merely on the single fact of the granting 
commissions of war by one nation within the territory of another, but 
on the aggregate of facts ; for it states the opinion of the President to 
be, that " The arming and equipping vessels in' the ports of the United 
States, to cruise against nations with whom they are at peace, was in- 
compatible with the sovereignty of the United States ; that it made 

5* 
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them instrumental to the annoyance of those nations, and thereby 
tended to commit their peace." And this opinion is still conceived to 
be not contrary to the principles of natural law, the usage of nations, 
the engagements which unite the two people, nor the proclamation of 
the President, as 'you *seem to think. . . . You think, Sir, 
that this opinion is also contrary to the law of nature and usage of na^ ' 
tions. We are of opinion, it is dictated by that law and usage ; and 
this had been very maturely inquired into before it was adopted as a 
principle of conduct. But we will not assume the exclusive right of 
saying what that law and usage is. Let us appeal to enlightened and 
disinterested judges. None is more so than Yattel. He says, &:c. . . . 
The testimony of these and others writers on the law and usage of 
nations, with your own just reflections on them, will satisfy you that 
the United States, in prohibiting all the belligerent Powers from equip- 
ping, arming, and manning vessels of war in their ports, have exer- 
cised a right and a duty, with justice and with great moderation. By 
our treaties with several of the belligerent powers, which are a part 
of the laws .of our land, we have established a style of peace with 
them. But without appealing to treaties, we are at peace with them 
all by the law of nature ; for, by nature's law, man i§ at peace with 
man, till some aggression is committed, which, by the same law, au- 
thorizes one to destroy another, as his enemy. For our citizens, then, 
to commit murders and depredations on the members of nations at 
peace with us, or to combine to do it, appeared to the -Executive and 
those whom they consulted, as much against the laws of the land, as 
to murder or rob, or combine to murder or rob, its own citizens ; and 
as much to require punishment, if done within their limits, where 
they have a territorial jurisdiction, or on the high seas where they 
have a personal jurisdiction, that is to say, one which reaches their 
own citizens only ; this being an appropriate part of each nation, or an 
element where all have a common jurisdiction. 

" So say our laws, as we understand them, ourselves. To them the 
appeal is made ; and whether we have construed them well or ill, the 
constitutional judges will decide. Till that decision shall be obtained, 
the Government of the United States* must pursue what they think 
right, as is their duty. 

" On the first attempt that was made, the President was desirous of 
involving in the censures of the law, as few as might be. Such of 
the individuals only, therefore, as were citizens of the United .States, 
were singled out for prosecution. But this second attempt being after 
full knowledge of what was done on the first, and indicating a disposi- 
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tion to go on in opposition to the laws, tliey are to take their course 
against all persons concerned, whether citizens or aliens ; the latter, 
while within our jurisdiction, and enjoying the protection of the laws, 
being bound to obedience, and to them to avoid distubances of our peace 
within, or acts which would commit it without, equally as our citizens are. 
" I have the honor to be, &c., 

'' TH. JEEFERSON." 

We next give an extract from the British Minister, Mr. 
Hammond, thanking the Federal Government for their firm- 
ness in this matter. It is contained in a letter from him to 
Mr. Jefferson, under date of June 14, 1793. We copy from 
unpublished documents in the State department at Washing- 
ton, to which access is permitted to the public at large, as 
stated above : 

. ..." I beg to acknowledge my sense of the very dignified 
conduct of the Governor of the State of New York, in the transaction 
which you have been so obliging as to communicate to me [the 
seizure of the Republican], and from which I derive the firmest con- 
fidence that the measures taken by the Executive Government of the 
United States to prevent a repetition of enterprises similar to that 
which has thus been pressed at New York, will be equally efficacious 

in other ports of the Union. 

GEORGE HAMMOl^fD." 

The final termination of this seizure of the Republican, 
was, that she was discharged from custody on the fifth of July 
1794, upwards of a year after her arrest ; " the object of that 
arrest " — (stated to be the prevention of her cruising against 
friendly powers) — " having been attained " (probably by dis- 
mantling), and upon the condition of the owners discharging 
their suit against the Governor of New York. ( Opinions of 
Attorney- Generals^ vol. 1, p. 48.) 

The next precedent which we shall cite, relates to* the gen- 
eral principle underlying both the cases of the Georgia and 
the Alabama, that no neutral nation has a right to make its 
ports a base of hostile operations against a belligerent. If, by 
chance, the Georgia, instead of being dismantled should happen 
to renew her warlike equipment in the port of Liverpool, and 
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take to the sea again as a Confederate cruiser, we suppose that 
there could not be much doubt that it would afford the Amer- 
ican Government just ground of complaint that England would 
thereby have afforded its ports, in this instance, for a base of 
hostile operations. In regard to the Alabama, '^ Historicus " 
has already virtually admitted, in that same letter which Mr. 
Baring quoted, but in a part not included in his quotation, 
that the doings of the Alabama at the Cape of Good Hope 
show that England has allowed that portion of her territory 
to be made a base of hostile operations. In Historicus' s 
view, her concession seems to have tolerated an habitual^ 
rather than an accidental use of those ports, by the Alabama, 
within Lord Sto well's distinction in the Twee Gebrceders, 

As showing how carefully the United States guarded their 

^ neutrality under this head, we copy the following Circular to 

the Governors of the States, issued about the time of the first 

Foreign Enlistment Act, and which we have never seen noticed 

before. We find it in 1 Am, State Papers, p. 608 : 



. "CIRCULAR. 

" Tlie Secretary of State, to the Governors of the several States. 

"Department of State, April 16, 1795. 

'^ Sir, — As it is contrary to the law of nations that any of the bel- 
ligerent powers should commit hostility on the waters which are sub- 
ject to the exclusive jurisdiction of the United States, so ought not the 
ships of war, belonging to any belligerent power, to take a station in these 
tvaters in order to carry 07i hostile expeditions from thence, I do my- 
self the honor, therefore, of requesting of your Excellency, in the 
name of the President of the tinited States, that as often as a fleet, 
squadron, or ship, of any belligerent nation, shall clearly and unequiv- 
ocally use the rivers or other waters of , as a station, in order 

to carry on hostile expeditions from thence, you will cause to be noti- 
fied to the commander thereof, that the President deems such conduct 
to be contrary to the rights of our neutrality ; and that a demand of 
retribution ivill he urged upon their Government for prizes which may 
he made in consequence thereof, 

" A standing order to this effect may probably be advantageously 
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placed in the hands of some confidential officer of the militia ; and I 
must entreat you to instruct him to write by the mail to this Depart- 
ment, immediately upon the happening of any case of the kind. 
" I have the honor to be, &;c., 

"EDM. RANDOLPH." 

We commend this Circular to the attention of those candid 
Englishmen, who believe, in common vs^ith all American writers 
who have treated of the feubject, that England's toleration of 
the home-ports for the equipment of the Alabama, the Flor- 
ida, &c., constitutes the making of England herself a base of 
hostile operations. It will be seen that a single " ship " was 
treated by the American precedent as amounting to a hostile 
"expedition" (of the-text-writers), and that, at that early 
day, the Americans gave notice, that they should demand rep- 
aration for captures which followed in consequence of such in- 
fringement of their neutrality, and that, too, without any lim- 
itation whether such prizes were brought back again into their 
ports, or not. 

The next and last precedent which we shall cite, is chiefly 
important, because it relates to an English infringement of our 
neutrality ; not the only one, by any means, of that period, 
but the only one which we happen to have at hand, where the 
American Government fulfilled its duty of prevention^ by seiz- 
ing the offending vessel before it got away from the port of its 
illegal equipment. The seizure in this case was also made be- 
fore the passage of any Foreign Enlistment Act. We quote 
our precedent on the authority of the statement of Mr. Jeffer- 
son, the American Secretary of State, who seems to have com- 
municated the fact of the seizure to the French minister as a 
proof of our impartiality, and by way of answering his loud 
complaints of our indulgence towards the English: (1 Am, 
State Papers^ p. 159.) 

" Mr, Jeffersony Secretary of State, to Citizen Genet, Minister Plenipotentiary of 

France. 

*' Philadelphia, June 23, 1793^ 
" Sir, — I have the honor to inform you, that, in consequence of the 
general orders given by the President, a privateer, fitted out by Eng- 



Hosted by 



Google 



58 PRECEDENTS OE AMERICAN NEUTRALITY. 

lish subjects within the State of Georgia, to cruise against the citizens 
of France, has been seized by the Governor of Georgia, and such le- 
gal prosecutions are ordered as the case will justify. I beg you to be 
assured, that the Government will use the utmost vigilance to see that 
the laws which forbid these enterprises, are carried into execution. 
" I have the honor to be, &c., 

''TH. JEFFERSON." 

We have not the means of tracing the issue of this case. 
We suppose that dismantling of the vessel followed, and a dis- 
missal of the prosecution on an abandonment of the under- 
taking and giving security for future good behavior. 

The French minister seems to have been highly delighted at 
seeing American justice administered in this instance upon 
English offenders ; and by way of returning the compliment, 
furnishes the American Secretary of State with quite a cata- 
logue of other British privateers, which he says he is informed 
are fitting out in Charleston, Baltimore, ifec, in violation of 
American neutrality. (See 1 Am, State Papers, 159.) 

Without stopping to give the- French minister's list, or the 
measures taken by the American Government in consequence 
of the information, we deem the precedent cited sufficient 
proof that the English infringed upon our neutrality as well — 
if not as much — as the French. And this leads us to notice 
the statement of the Attorney-Generars, upon which he lays 
so much stress, that the Americans, under their precedents of 
neutrality of Washington's day, confined their restitution of 
prizes restored, or for which they indemnified, to prizes 
brought within American ports ; not extending it to captures 
made on the high seas, such as are mainly the captures made 
by the Alabama, and for which the Americans are urging 
their present claim for indemnity. 

The precedent which we have last cited, leads to one suffi- 
cient answer, at least, which may be made to Sir Roundell 
Palmer's point ; and that is, that the British would be hardly 
likely to have insisted on a large rule of indemnity at a time 
when they were themselves infringing upon American neu- 
trality, and, perhaps, reserved the intention to infringe still 
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further ; and so might be shortly held to that measure of 
justice which they were exacting from others. Thus, to take 
this last case of equipment in the State of Georgia : — Would 
it have been worth while to establish a rule of exacting satis- 
faction from the United States, for all damages done by ille- 
gally-equipped French privateers — as well where the prizes 
were not brought back into Americitn ports, as where they 
were so brought back — when England herself would have to 
answer to the United States, after the same measure, for the 
possible future captures of this Georgia adventurer ? 

We presume that the Attorney-General has not overlooked 
the fact, that following the force of this reasoning, or from 
some inducement or other, the Bxitish minister himself, Mr. 
Hammond, at the very earliest outset of the American neu- 
tral era, contended for no broader rule of compensation than 
that ultimately conceded by the Americans, and now brought 
forward by the Attorney-General to their prejudice. As this 
important starting-point of the Alabama contention does not 
seem to have been at all noticed, as yet, we give Mr. Ham- 
mond's letter of the 8th of May, 1793, dated just one month 
after Genet landed at Charleston, and after he first began his 
series of hostile equipments, of which that letter was to com- 
plain. By way of preface, however, we w^ill first quote three 
lines from a private letter of Mr. Jefferson's to Colonel (after- 
vs^ards President) Monroe, written three days before Mr. 
Hammond's letter, as showing the self-sufficient and arrogant 
attitude which Great Britain up to this time had manifested 
towards us. 

Mr. Jefferson, writing then to Colonel Monroe, May 5th (3 
Jeff. Works, 9-vol., ed. 1861), says : 

" Great Britain has as yet not condescended to notice us in any 
way. No wish expressed of her [our?] neutrality, no answer of any 
kind to a single complaint for the daily violations committed on our 
sailors and ships. Indeed, we promise beforehand so fast, that she 
has not time to ask any thing. We expect Genet daily [at Philadel- 
phia, then the seat of government], &c." 

Now Mr. Hammond breaks this dignified and self-sufficient 
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silence, by the following : [we quote from Wharton's State 
Trials, p. 50, note.'] 

" Mr, Hammond to Mr. Jefferson. 

"The undersigned, His Britannic Majesty's Minister Plenipoten- 
tiary to the United States of America, has the honor of informing the 
Secretary of State, that he* has received intelhgence from His Majes- 
ty's Consul at Charleston, South Carohna, that two privateers have 
been fitted out from that port, under French commissions. They 
carry six small guns, and are navigated by forty or fifty men, who 
are for the most part citizens of the United States. One of these 
privateers left the harbor of Charleston on the 18th ult, and the other 
was, on the 22d, ready to depart. 

" The undersigned does not deem it necessary to enter into any rea- 
.soning upon these facts, as he conceives them to be breaches of that 
neutrality which the United States profess to observe, and direct con- 
traventions of the Proclamation which the President issued upon the 
22d of last month. Under this impression, he doubts not that the 
Executive Government of the United States will pursue such meas- 
ures as to its wisdom may appear best calculated for repressing such 
practices in future, and for i^estoring to their rightful owners any cap- 
tures which these particular privateers may attempt to bring into any 
of the ports of the United States, 

"GEO. HAMMOND. 
"The Secretary of State, 
''Philadelphia, 8th May, 1793." 

It will be seen by the last two lines, which we take the lib- 
erty of italicizing, that Mr. Hammond demands just the meas- 
ure of compensation wliich the Attorney-General objects, after- 
wards became -the measure that was acted upon. This was 
Mr. Hammond's first starting-point: — to demand restitution^ 
only^ of prizes brovght into American ports ; and if he shifted 
his ground from this, down to September 6th, 1793 (the date 
of Mr. Jefferson's letter, which became a part of the treaty of 
1794), we have yet to learn it from any thing disclosed by the 
State documents published this side of the water. There 
was, to be sure, one unimportant particular in which the Brit- 
ish minister suggested a modification of his proposal, in his 
letter of August 30th ; and that was, in regard to damages 
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for detention, wastes, &c., of the prize ivhen actually hrought 
into port^ — a demand, which Mr. Jefferson cheerfully acceded 
to, in his letter of September 5th (made the basis of article 
seven of the treaty, as just referred to), and the compliance 
with which elicited from Mr. Hammond, in his reply of next 
day, an acknowledgment of its being " perfectly just and sat- 
isfactory." 

If, then, under the treaty of 1794, no compensation was 
made by the Americans for prizes illegally captured, unless 
when brought' into their ports, as Sir Roundell Palmer as- 
serts, is it to be taken as any precedent against them, that, at 
that period, they yielded all that the British, from motives of 
their own, saw fit to demand ? 

But there are other important considerations, which, we 
would suggest, might have operated on the British Govern- 
ment in entering into an arrangement for this limited meas- 
ure of compensation. Would it not have been below the 
dignity of the British crown, to expect American public ships 
of war (of which there were, in fact, none at that day) to do 
the duty of patrolling the ocean for British protection, and 
catch these illegi,lly-equipped privateers after they had got out 
upon the open sea ? Would not British pride have revolted 
at the idea, that her own navy was not sufficient to look after 
that of the French, or of any other nation that could be 
named ? 

Again, would it have been the fair things at that early day 
of American nationality, when she had no navy and no ma- 
rine police of any kind, to ask her to do any thing more than 
use her best and fairest efforts at compelling neutrality by a 
land force? She did that, time and again, in Virginia, in 
New York, in Pennsylvania, and in Georgia, as we have al- 
ready seen ; and France, at least, thought her over-zealous in 
defending neutral sanctities, even with that kind of force. 
It is, no doubt, with reference to this admitted national 
weakness, in the time of Washington's administration, that the 
phrase was so constantly in use in the American State papers 
of that day, of- — ''^a// the means in our power " — " to enforce 
neutrality," " to defend friendly ships in our waters," &c. 
6 
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But a still more decisive consideration, and one which we 
hope the Attorney-General will not lose out of sight, in esti- 
mating the importance of this ratio of adjustment which he 
cites, is, that the American vindication of neutrality at that 
period, was so honest and thorough, that we do not believe it 
could have entered into the heart even of a diplomatist to 
make a greater demand for compensation, in the instance of 
the privateers which got to sea in spite of American watchful- 
ness, than restitution of the specific prizes which those pri- 
vateers might happen to bring again into American ports. 
There was, in other words, such a total absence, on their part, 
of all complicity with the offenders, and of culpable slack- 
ness (to use a phrase already quoted) in repressing such en- 
terprizes, that moral justice forbade the notion of exacting 
from them more than what was within their reach to give 
back. 

We venture to predict, therefore, — without touching on 
more than the outside merits of this restitution-of-prize ques- 
tion, brought forward so imposingly by Historicus and the 
Attorney-General — that, if it shall turn out, as they suppose, 
that no compensation was made under the seventh article of 
the treaty of 1794, for captures on the high seas, — it will be 
found that such refusal of compensation was based, either 
upon the idea, that Mr. Jefferson's letter of September 6th 
limited the power of the Commissioners to Mr. Hammond's 
claim of May 8th, or upon the admitted fact, that there was 
such a total want of complicity or negligence on the part of the 
United States, in regard to permitting the equipment of these 
privateers, that natural equity forbade the exaction of any 
greater indemnity than restitution in specie. 

If this latter consideration decided the action of the Com- 
missioners, who passed upon that question of compensation, 
then, all we have to say, is, that their decision, so far from es- 
tablishing the American rule of 1793 as a precedent to govern 
the Alabama claim, is an express decision the other way ; ^ — on 
the footing, that, where there is neutral complicity or neutral 
negligence, there, there should he liability over to the bellige- 
rent for captures on the high seas, equally as when such cap- 
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tares are brought into the home ports ; in other words, there 
should be liability /or all the injury sustained,^ 

Having thus digressed entirely beyond what we intended, 
in commenting on the precedent of the American seizure of 
the British privateer, engaged in violating our neutrality in 
1793 (another Georgia case, though not the English " Geor- 



1 We should be glad to meet and fully expose, if otfr limits and the occa- 
sion permitted, another mistake of the Attorney-GeneraFs, which he has fallen 
into at pp. 323-4 of his otherwise admirable argument at the law-hearing in the 
Alexandra case, in regard to the hona-Jide and complete character of our neutrality 
in 1793, where he supposes that we made restitution on account of the Lovely 
Lass, the Prince William Henry, and the Jane of Dublin (mentioned in Mr. Jef- 
ferson's letter of September 5th), because we did not use all the means in our 
power to prevent the cruising of Genet's privateers for a time, for reasons of public 
policy. Sir Roundell, or his junior, is entirely at fault here. The reason why we 
abstained from restoring those vessels in specie^ and instead of it made pecuniary 
indemnity to Great Britian, was, that we preferred to pay for those vessels to risk- 
ing a war with France by taking forcible possession of them. Such was the well- 
established version of the affair, given not only by Mr. Jefferson, but by all the 
contemporary accounts of the matter. We suppose Sir Roundell will, of course, 
accept Mr. Hammond's own statement to this effect. Here is what the British 
minister says, writing to Mr. Jefferson, December 29, 1793, just before the latter 
retired from the Secretaryship of State : 

After acknowledging that he considered the satisfaction offered by the United 
States, under the terms of the letter of September 5th, "as not dictated more by a 
*sense of avenging its own insulted dignity, than by the desire of compensating in- 
dividual loss from unauthorized depredations, and from annoyance originally cre- 
ated in, and issuing from, American ports " — he adds, ** considering the latter as 
just as the former, I also concluded, that, as this Government preferred the prohibi- 
tion of future asylum, and the restitution of, or compensation for, any prizes they 
might make, to the suppression of those privateers whilst on their first return to its 
ports, they were in its power, &c." — that is, that the United States preferred to pay 
rather than to suppress or sedze by violence certain of those privateers which, by 
coming back to its ports without warning, seemed to have put themselves in its 
power, under a guaranty, in honor, of safe anchorage. 

It is the first time we ever heard this forbearance, through motives of honor, 
treated as a charge of complicity against the Federal Government, of purposely 
letting those privateers continue their depredations, in order to compass certain 
ends of State policy of their own. The Attorney- General will find that the 
United States kept up their demand, as against France, for the restitution of the 
Lovely Lass, &c., to the end of the chapter. See (inter alia), Am. State Papers, 
p. 185. 

Possibly this error of the Attorney-General may have clouded with suspicion 
throughout, his estimate of American neutrality in 1793. If so, we shall not re- 
gret to have said thus much. 
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gia " of 1864), and the supposed bearing of the American 
practice to only restore prizes in specie, we have only to say, — 
in concluding our comments on the Attorney-General's late 
speech, — that we hope that both he and all his impartial fellow 
countrymen will bear in mind, that this question of the Georgia 
and the Alabama is not one of theoretical discussion, as of a 
dead and buried past, but one which connects itself immedi- 
ately with passing events and future responsibilities. 

As we write, news comes of the continued devastations of 
the Alabama, coaled, provisioned, and harbored, for the most 
part, through British friendliness. In view of this and the 
probable future career of the other Alexandras and Georgias 
and Rappahannocks, which our allies and kin by blood have 
in store for us, we are tempted to ask Sir Roundell Palmer, 
and any other justifiers of these exponents of British neutrality 
and British civilization, — If so thorough an Englishman as 
Mr. Harcourt [for once we will take the liberty of dispensing 
with his anas'] can so far cast off his class-prejudice as to ac- 
knowledge that the Alabama ought to be excluded from Brit- 
ish ports, her prizes taken from her when brought into British 
waters, and the Confederate Government called to account for 
her repeated violation of British neutrality ; — if the British 
Secretary of State for Foreign Affairs, — occupying a position 
second to none, perhaps, in the civilized world for influence 
and importance, and who with political nonchalance can say, 
in the face of humanity and before high heaven, that *' he has 
no particular sympathy with either party iri the American con- 
troversy " — can yet deliberately put on record, that the connec- 
tion of the English nation with the Alabama is " a scandal and 
a reproacli " to it ; — if the same prominent statesman can 
virtually admit (as he did in the House of Lords on the 
29th of April last), that the escape of the Laird iron-clad 
rams would have been a just cause for war on the part of the 
United States ; — can the Attorney-General and the British na- 
tion suppose, that the Americans have so poor an estimate of 
the justice of their claims, both for an honester neutrality for 
the future and a substantial indemnity for the past, that they 
are going to be put aside by being told that their pretensions 
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are extravagant and extraordinary, and that they show too 
much irritation at imaginary wrongs ? 

Added to this, if they are to be told that their claims are 
extravagant and extraordinary on American principles^ may 
they not justly conclude — in view even of a few such speci- 
mens of those principles as we have re-produced — that the 
consummate Enghsh lawyer, who speaks for the Government 
in this debate of May 13th, supposes that he can mould facts 
as well as arguments to suit his purpose, and that, having at- 
tempted to prove that the escape of the Alabama was all right, 
and having succeeded in convincing his countrymen of it, 
he now thinks he may, with equal success, attempt to convince 
Americans that their neutrality, in Washington's day, was all 
wrong, and that they know nothing about their own history 
or jurisprudence? 



POSTSCRIPT. 

Since the preparation of most of our matter, as above, for 
the press, the Atlantic steamer brings intelligence of the ter- 
mination of the Laird iron-clad prosecution by compromise ; 
and though the matter does not strictly fall within the scope 
of our undertaking, we feel impelled to give it a word of pass- 
ing comment. 

Of course, as a matter of practical preservation of the peace 
between two nations, and of the removal of a ground of 
quarrel, — purposely started, perhaps, to bring on a war be- 
tween them, — we rejoice in the settlement, and deem it of the 
highest mutual advantage. But looking at the compromise 
in the light of its moral bearing, and of its importance as an 
international precedent, we are teppted to ask our English 
friends, if they feel entirely contented with their own trans- 
action ? Does it not strike them a little like compassing jus- 
tice through the medium of — what is usually considered a 
Yankee device — a trade ? Shakspeare says : 

** And oft 'tis seen the wicked prize itself 
Buys out the law." 
6* 
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But here, we would suggest, is it not the law itself ^di^i '' buys 
out '' the wicked prize ? 

Perhaps it was their experience of English justice in the 
Alexandra case that determined the Cabinet to end the iron- 
clad controversy by process of bargain and sale. And con- 
sidering the Attorney-General's experience in the '^ smooth 
running" of English law in the Alexandra instance, we do 
not wonder at his heartily cooperating in any expedient to get 
rid of the agency of the courts in this case. Certainly, it was 
better to bargain for a decision beforehand, at almost any 
price, than to take the chance again of having the judge borrow 
his law from Webster's Dictionary, then deny that he had in- 
structed the jury at all, and then Qmistakenly^ we concede) 
recommend the Crown to go up on appeal, to be finally an- 
swered at the end of a year, that there was nothing before 
the court above, and no law to be gathered from the court 
below. 

Now, if it be added to this keeping back from the courts, that 
a settlement (a trade^ in effect) has to be made with a set of 
legal opponents whom Earl Russell likens to a parcel of house- 
breakers, stealing out of a mansion-house at three o'clock in 
the morning with a sackful of plate on their backs, we confess 
that the attitude of the imperial government is, to our, eyes, 
neither dignified nor creditable. 

By way of contrast, we would ask the candid Englishman, 
If the rustic republic across the water — seizing the Republican 
and the Gassius at a time when it could hardly reckon eight 
years of national existence — telling the French ministers that 
the matter was in the hands of the law, and " till that decision 
was had, the Government of the United States should pursue 
what they think right, with firmness, as is their duty," and 
that Prance must wait till the courts had spoken — and keeping 
hold of '' the wicked prize ^^ with a strong hand, till, in the one 
case, it rots at the wharf, and in the other, has to ask for mercy 
and dismantle itself— then, when the courts had dealt with 
these vessels and found their powers defective, this same rustic 
(and, ^o-q>2Mq&^ lawless^ republic, voluntarily amending its 
statutes so as to clothe its judiciary with the required powers, 
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and convicting and punishing the equipper of the Cassins, and 
compelling the recal of the French minister for participating 
in these infractions of its neutrality — we ask the candid 
Englishman, If this same rustic republic— -in all these trans- 
actions, forced upon it in the performance of its - neutral 
obligations — does not appear to better advantage, than his 
own imperial government, in this Laird compromise ? 

We know that comparisons are so odious, that we can hardly 
expect an affirmative answer to our question. But we feel 
entire confidence in asking our English 'friend another inter- 
rogatory, the counterpart of that just put : — Would he have 
commended a settlement of the iron-clad question on the part 
of the United States, if made by them under circumstances 
parallel to those in which his own country has just made it ? 



Hosted by 



Google 



68 PRECEDENTS OF AMERICAN NEUTRALITY. 



APPENDIX. 



EXTRACT FROM THE SPEECH OF MR. THOMAS BARING, AND THE 
SPEECH OF THE ATTORNEY-GENERAL, IN FULL. 

We give a portion of the very candid and honorable speech 
of Mr. Thomas Baring, and the entire speech of the Attorney- 
General, as reported in the London Times of May 14th. We 
regret that our limits do not permit us to add also the able 
and high-toned speeches of Messrs. Forster, Cobden, and Shaw- 
Lefevre, in the same debate. Our American readers, how- 
ever, will feel less regret at the omission, as they have had a 
very general opportunity of seeing them (certainly Mr. Cob- 
den's) through the extensive reprints of the New York jour- 
nals, and as a pamphlet edition of them has just appeared in 
this city, on the eve of our going to press with this note : 

THE GEOKGIA. 

Mr. T. Baring, in rising to call attention to the circumstances under 
which this vessel has been allowed to enter the port of Liverpool, and 
to put a question on the subject, said, that as he brought this matter 
before the House simply as one of English interest, he should not refer 
to the feelings or prospects of either of the contending parties, nor 
should he endeavor to provoke an expression of sympathy with either 
side. He wished to make no charge against the Government, and, if 
he referred at all to the past, it would be to illustrate the position in 
which the country was placed as to its international engagements. 
An incident had recently occurred which was of a most extraordinary 
character. A vessel of war carrying, as they were told, the flag and 
commission of the Confederate Government, had recently entered the 
port of Liverpool. She was still there, and when the House heard 
her history, it would be somewhat surprised at the course which had 
been pursued. This was her history; — The Japan, otherwise the 
Virginia, commonly known as the Georgia, was built at Dumbarton on 
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the Clyde. She was equipped bj a Liverpool firm. Her crew was 
shipped by the same Liverpool firm it)r Shanghai, and sent round to 
Greenock by steamer. She was entered on the 31st of March, 1863, as 
for Point de Galle and Hongkong, with a crew of forty-eight men. She 
cleared on the first of Aprih She left her anchorage on the morning of the 
2nd of April, ostensibly to try her engines, but did not return. She had 
no armament on leaving Greenock, but a few days after her departure, 
a small steamer called the Allar, freighted with guns, shot, shell, &c., 
and having on board a partner of the Liverpool firm who had equipped 
her and shipped her crew, left New Haven and met the Georgia off 
the coast of France, near Ushant. The cargo of the Allar was suc- 
cessfully transferred to the Georgia on the 8th or 9th of April ; her 
crew consisted of British subjects. The Allar put into Plymouth on 
the 11th of April, bringing the Liverpool merchant who had directed 
the proceedings throughout, and bringing also fifteen seamen, who had 
refused to proceed in the Georgia on learning her real character. 
The rest of the crew remained. At the time of her departure, the 
Georgia was registered as the property of a Liverpool merchant, a 
partner of the firm which shipped the crew. She remained the prop- 
erty of this person until the 23d of June, when the register was can- 
celled, he notifying the collector of her sale to foreign owners. During 
this period— namely, from the 1st of April to the 23d of June, — the 
Georgia, being still registered in the name of a Liverpool merchant, 
and thus his property, was carrying on war against the United States, 
with whom we were in alliance. It was while still a British vessel, 
that she captured and burnt the Dictator, and captured and released 
under bond the Griswold, the same vessel w^hich had brought corn to 
the Lancashire sufierers. The crew of the Georgia was paid through 
the same Liverpool firm. A copy of an advance-note used was to be 
found in the diplomatic correspondence. The same, firm continued to 
act in this capacity throughout the cruise of the Georgia. After cruis- 
ing in the Atlantic, and burning and bonding a number of vessels, the 
Georgia made for Cherbourg, where she arrived on the 28th of Octo- 
ber. There was at the time much discontent among the crew. Many 
deserted, leave of absence was given to others, and their wages were 
paid all along by the same Liverpool firm. In order to get the 
Georgia to sea again, the Liverpool firm enlisted, in Liverpool, some 
twenty seamen, and sent them to Brest. The Georgia left Cherbourg on 
a second cruise, but having no success she returned to that port, and 
thence to Liverpool, where her crew have been paid off without any 
concealment, and the vessel is now laid up. Here, then, was the case 
of a vessel clandestinely built, fraudulently leaving the port of her con- 
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struction, taking Englishmen on board as her crew, and waging war 
against the United States, an ally of ours, without having once entered 
a port of the Power the commission of which she bore, but being for 
some time the property of an English subject. We heard nothing of 
the steps which under those circumstances were taken by the Govern- 
ment, but he felt assured they had done all that lay in their power, 
and was consistent with their duty under the existing law. It was, 
therefore, not their conduct in the matter, but the impotency and insuffi- 
ciency of the Foreign Enlistment Act, which our Courts of justice 
found it impossible to interpret, that he wished to bring under the 
notice of the House. The vessels to which he alluded were vessels 
which would undoubtedly have been arrested if time had been given, 
and if their purpose had been known. The question was, in fact, 
could we be said to be carrying out our obligations* as a neutral Power 
towards a belligerent which was an ally, in a manner consistent with 
international law, though it might be in harmony with our municipal 
law, w^hile such a state of things was permitted to exist ? For his own 
part, he had no wish to lose himself in the mazes of a legal discussion 
on the subject, but common sense, as well as international law, he 
believed, prescribed that a neutral should act towards a belhgerent 
who was an ally as she would like to be done by. (Hear). It was in 
order to prevent a war between neutrals and belligerents that the For- 
eign Enlistment Act was passed, and if vessels were allowed to pro- 
ceed on a course of devastation, if they were admitted into the ports 
of our dependencies and colonies, and not only that but to put into 
ports in this country, was if not, he would ask, time to consider whether 
we should not do our duty towards others, and whether the existing 
law afforded us the means of protecting the interests of our ally as 
well as our own ? The question as to the extent to which those ves- 
sels ought to be admitted to the ports of our colonies and dependen- 
cies was, he contended, one of serious importance ; but it was, at the 
same time, one as to which he thought there could be no doubt what 
course the Government should adopt. When a vessel left our ports, 
which would have been arrested here had her objects been ascertained 
and her construction certified, and proceeded to carry into effect pro- 
ceedings of hostility against an ally to the endangering of the peace 
of this country, it seemed to him that it wa^ the duty of the Govern- 
ment to avail themselves in her case of the powers which they pos- 
sessed, and to shut our ports against her. (Hear, hear.) If the 
House would permit him, he would read on the subject a passage from 
a writer on international law, who signed himself " Historicus," and 
who said, speaking of the Alabama : 
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" First of all, the English Government must decide on the best 
information at their disposal, whether she was or was not unlawfully- 
equipped in this country in breach of our neutrality. ^ Their decision 
on this point ought to be final, for they are the sole judges of it, and 
the Federal authorities may inform their judgment, but cannot ques- 
tion their determination. If the English Government determine that 
the Alabama was not unlawfully equipped within the realm, she will, 
of course, enjoy the privileges and immunities of any other lawful 
belligerent cruiser. If, on the other hand, she is decided to have 
been unlawfully equipped, then she ought to be forbidden access to 
any port within the jurisdiction of Great Britian. If she comes within 
our ports with a prize, her prize should be taken from her and 
restored to the original owner, and she herself compelled to depart." 
There was another extract from the same writer to which he wished 
also to invite the attention of honorable members. It was as follows : 
" Now, it is a sound and salutary rule of international practice, 
established by the Americans themselves in 1794, that vessels which 
have been equipped in violation of the laws of a neutral State, shall be 
excluded from that hospitahty which is extended to other belligerent 
cruisers, on whose origin there is no such taint. Accordingly, the 
Cabinet of Washington compelled all the French privateers which 
had been illegally fitted out in America against England, to leave the 
ports of the United States, and orders were issued to the Custom-house 
officers to prevent their return. This course of proceeding appears 
equally consonant to the principles of law and the dictates of policy. 
The question then remains, — Was the Alabama unlawfully equipped 
and manned within the jurisdiction of Great Britain ? Now, setting 
aside the vexed question of equipment, I think there can be very little 
doubt on that of enlistment. The question is one which, from its very 
nature, is not and cannot become the subject of judicial cletermination, 
because a .neutral Government cannot exercise a jurisdiction over 
such a vessel. It is a matter on which the Executive of the neutral 
Government must, according to the best information it can obtain, 
form its own judgment, and that judgment is final and conclusive on 
all parties. Now, I observe that in a despatch dated March 27, 1863 
(Parliamentary Paper, p. 2), Lord Eussell writes, ^ The British Gov- 
ernment has done every thing in its power to execute the law; but I 
admitted the cases of the Alabama and the Oreto were a scandal, and 
in some degree a reproach to our law.' Now, with the greatest defer- 
ence to those persons who may be of an opposite opinion, I submit 
that vessels of which such a statement can be properly made — and 
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that it was properly made, no one acquainted with the circumstances 
of their outfit and manning can honestly doubt — are not entitled to the 
hospitality of the country whose laws they have eluded and abused. 
I think that to deny to .the Florida and Alabama access to our ports, 
would be the legitimate and dignified manner of expressing our disap- 
proval of the fraud which has been practised upon our neutrality. If 
we abstain from taking such a course, I fear w^e may justly lie under 
the imputation of having done less to vindicate our good faith than 
the American Goverjiment consented at our instance on former oicca- 
sions to do." 

Now, these were vessels which avowedly ought to have been stopped 
if their purpose had been known. They were vessels whose destina- 
tion was to roam about, never getting home, and which were tainted 
with the offence of having violated our neutrality. They were vessels, 
therefore, which on every ground had no claim .to the hospitality of 
the country, and he w^as bound to say that both our international obli- 
gations and a due regard for our own interests ought to have led us to 
exclude them from our ports. The Georgia had arrived in Liverpool 
and there discharged her crew, and wdiat guarantee had we that other 
vessels might not do the same ; that our neutrality might not be vio- 
lated, and that we might not hereafter have to deal with a state of 
things in which our position would be reversed. (Hear, hear.) 

The Attorney-General. — With many things which have been 
said by my honorable friend in the course of his able and temperate 
speech I entirely agree. (Hear, hear.) No one who has observed the 
conduct which the Government have endeavored to pursue with regard 
to this most important political subject during the past two years, can 
doubt, that, whether successfully or otherwise, they have endeavored, 
to the best of their power, to vindicate the laws of this country, and at 
the same time to fulfil the obligations of a sincere and impartial neu- 
trality. I know that these professions will not meet with the assent of 
those who, in their own minds, have no sympathy with the neutrality 
itself, who have given themselves, doubtless under the impulse of gen- 
erous motives, to entire, unqualified, and enthusiastic sympathy with 
one or the other of the belligerents. Nevertheless, I have great con- 
fidence that the country generally will perceive that the Government, 
in the course which they have pursued in circumstances of some slight 
difficulty, have really desired to maintain the law and preserve the 
honor of the country, and at the ^ same time not to deviate from the 
path of a real and impartial neutrality. (Hear, hear.) Addressing 
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myself first to the last and most generally important of the topics of 
my honorable friend's speech, I need hardly say that we are quite sensible 
of the gravity of the public evil which exists when merchants, or any 
other persons in this country, hold themselves at liberty, by all kinds 
of shifts and evasions (hear, hear), to treat with contempt Her Majesty's 
proclamation of neutrality, to make themselves parties in a war in 
which Her Majesty has proposed to be neutral ; to shelter themselves 
under all those opportunities of escape which the just regard of the law 
of our country for persons accused of any offence invariably offers; 
and to do acts which in their immediate effects place in peril the friendly 
relations of this and another great nation (hear, hear), and w^hich in 
their ultimate consequences may possibly recoil with the most disastrous 
and destructive effect upon the trade and commerce of their own coun- 
try. (Hear, hear.) The Government had some right to hope that in 
the circumstances of such a war as this, English merchants, occupying 
eminent positions, would not spell out the law under the advice of 
lawyers, saying, "I cannot find it in the bond " (hear, hear), and, avail- 
ing themselves of every means of escape which ingenuity can suggest, 
bring this country into peril, and create a precedent for future mischiefs 
and danger, against which the law of this country seeks to provide. 
(Hear.) I hope the time will soon come — indeed, I think I may infer 
from the memorial to which my honorable friend has referred,^ that the 
time has come — when the voice of the mercantile community will be 
raised, so that those who may be unwilling to hold themselves bound by 
Her Majesty's proclamation of neutrality, shall see that they cannot ex- 
pect the support of the great body of their fellow-countrymen. (Hear, 
hear.) I must endeavor to show that the conduct which has been pur- 
sued by Her Majesty's Government has been that which the country 
had a right to expect. The House is aware that there are only three 
vessels which are alleged, — and in those cases I do not say the allega- 
tions are well founded, as they have never been brought to the test of 
judicial proceedings, but there are only three vessels which are alleged 
— to have been fitted out in this country in violation of the law, and with 
the practical effect of placing this country in the situation of minister- 
ing, in a most important and formidable manner, to the warlike require- 
ments of one of two belligerents. (Hear.) The Government believe 
that the law was intended to strike, and does strike, at such acts. 
With regard to these three ships, the House will recollect that the 
first which left the shores of this country, the Oreto, afterwards the 
Florida, left before any information upon which the Government could 
act had been imparted to them. That vessel was afterwards arrested 
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at Nassau, was tried there and acquitted, but it was found that there 
was reasonable cause for the arrest. So far the Government was riot 
to blame. \ As to the next ^hip, the Alabama, I need not repeat what 
was said upon a former occasion as to the steps which were taken by 
the Government, after full consideration of the evidence laid before 
them, with a view to arrest that vessel. It is well known to the 
House and to the country that orders to that effect were given, but the 
ship in the mean time made her escape. Then, lastly, there was this 
vessel, the Georgia, as to which no information whatever reached Her 
Majesty's Government ; no evidence upon which we could act until 
she was actually gone. So successfully disguised were the real designs 
of those connected with that ship, that, as my honorable friend has stated, 
the crew were actually engaged for a voyage to Shanghai, and all other 
arrangements were made with a view to concealment and disguise, 
and it was only off the coast of France, that, meeting another vessel, 
she received her armament and re-enlisted her crew. The Govern- 
ment had no opportunity of interfering so as to stop that vessel. If 
there be those who think that all those proceedings, connected with 
these ships, w^ere perfectly lawful, they will, I am sure, join with me 
in regretting, that, being lawful, they were not also open, avowed, and 
above-board. (Hear.) It does not seem favorable'to the conclusions 
of the persons engaged On these proceedings, that, believing in their 
lawfulness, they should have taken all possible pains to disguise their 
real character. (Hear.) Afterwards, as the House is,^ aware. Her 
Majesty's Government took action in the case of the Alexandra, and 
since then with regard to other vessels, concerning which I will say 
nothing, as they will soon be the subject of judicial trial. I may also 
mention, that in Scotland, the Government directed the seizure of the 
vessel, Pampero, under the Foreign Enlistment Act, and the result of 
that proceeding has been that a verdict has been given by consent for 
the Grown, and that, while great liberality has been shown in the 
waiving of the forfeiture to the Crown, security has been taken against 
the employment of the vessel for any belligerent service, and the 
authority of the law has been successfully vindicated. (Hear.) I 
am happy to be able to say that, whatever may happen in these cases 
in point of law or evidence, the interference of the Government does 
appear to have been productive of good effect, as it has impeded the 
progress of the system of fitting out of naval armaments for a belligerent 
State. We have no reason to believe that the efforts of the Govern- 
ment have been unsuccessful in the practical object, nor even so far 
as regards the elucidation of the law, although it would, perhaps, be 
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premature to express a confident opinion upon a subject concerning 
which high authorities have differed. But I cannot avoid expressing 
a sanguine hope, that the result of the measures taken by the Govern- 
ment will be to clear up much of the difficulty attaching to the con- 
struction of the law, and to lead in future to a better observance of it. 
I am encouraged in that hope by the fact, that in the Court of Ex- 
chequer two learned Judges adopted the construction of the Act upon 
which the Crown had been advised to proceed. Their construction 
has since received the endorsement of a learned Judge in the Queen's 
Bench, under circumstances which make it probable that other Judges 
of that Court may concur in his opinion ; and in the case of the Pampero, 
in Scotland, the Judges of the Court of Session pronounced opinions, 
tending, to a great extent, to confirm the construction of the Act con- 
tended for by the Crown. (Hear, hear.) The result of all this is to 
leave the Government in a situation in which they have a right to hope 
that the law, as it is, may be capable of being vindicated, and that the 
steps taken to vindicate it will not fail in their object, and therefore the 
House will probably think that it will not be improper, in the event 
of any suggested change of the law, for the Government to act upon 
that view; but if it should prove to be otherwise, and that the present 
law is not sufficient, that then they may look for that support and encour- 
agement from this House and the country, which, upon a subject so im- 
portant, it is essential to obtain. If, in the absence of such support and 
encouragement, proposals for a change of the law were ineffectually 
made, it would commit those,' who ought to have the common interest 
pf the country at heart, to a premature expression of opinion, which 
might have disastrous effects upon the future of this country. We 
think, therefore, that if it should ever become necessary to consider 
the subject, it should be considered at a time when no party feelings 
nor temporary sympathies may exist to induce the House to take a 
course which it will be difficult afterwards to retract, and which, if 
persevered with, might be attended with serious consequences to the 
welfare of the country. Under these circumstances, the House will, 
no doubt, consider that Government are doing right in adhering to 
their original hope that the law as it is, may be found sufficient for its 
purpose, and, at all events, that they ought not to propose any change 
in the law until they are convinced that there is absolute necessity for 
it, and that such proposals will receive the encouragement and support 
of the House and the country, without which they could not be carried 
into effect. Having said that, I will address myself to the particular 
subject of the motion of my honorable friend. I have shown that with re- 



Hosted by 



Google 



76 PRECEDENTS OF AMERICAN NEUTRALITY. 

gard to the formerhistory of the Georgia, the Government have omitted 
nothing which they could do under the circumstances. That ship has 
now returned as a Confederate ship — a public ship of war, with a 
regular commission as such. I must here notice one observation of 
my, honorable friend. He says, that from the 1st of April, 1863, until 
the following 23d of June, this ship — the Georgia — was registered in 
this country in the name of a British owner, a merchant of Liverpool, 
and that, therefore, she was cruising, burning, and destroying vessels at 
a time when she was a British ship. I must demur altogether to the 
law of my honorable friend in that respect. The register is nothing but 
the title of a British owner for a municipal purpose in this country. 
A ship which has a British register, and which is afterwards trans- 
ferred to a foreign belligerent Power, cannot, by the mere fact of her 
still remaining registered in England as the property of a British 
owner, in any way be 'justly styled a British ship. (Hear, hear.) 
Nor can it be said that she has not become what this vessel really is — 
a public vessel of war. I regret that my honorable friend should have 
used an argument that may seem to give countenance to assertions 
which have repeatedly been made, but which are quite destitute of 
foundation, that these ships are British pirates. (Hear, hear.) That 
expression is untrue in fact — dishonorable to this country; and I 
trust that all those who have the honor of this country at heart, what- 
ever they may see to condemn in the conduct of persons concerned in 
fitting out and navigating such vessels as those referred to, will not 
give encouragement to a proposition so extravagant, and so completely 
without foundation. I now come to the point suggested by the motion 
of my honorable friend. He points to the fact that the Georgia is now 
at Liverpool. The ship came in, being at the time a regular commis- 
sioned public ship of war. There is no doubt she was entitled to come 
in in that character by license of the Crown as long as the rules issued 
by Her Majesty in January, 1862, remain unaltered, because those 
rules permit ships of war belonging to the beUigerents to come into 
our ports under certain restrictions. They must not remain more than 
twenty-four hours, except for repairs, they must not receive repairs in 
the nature of warlike equipment, and there are strict limits as to leaving 
as soon as the repairs are completed. This ship -being a public ship 
of war, is permitted to come into our ports, and so comes in lawfully as 
a ship of war. The Government desired to have information regard- 
ing the circumstances under which she had entered our port, and as to 
the length of time she was likely to remain. They understood she 
had been brought into dock, it was presumed, for the purpose of repair, 
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and it was afterwards stated that she was likely to he dismantled and 
sold. If the latter were the case, there would be no harm done to 
the other belligerent Power by relieving her from all fear of opposi- 
tion on the part of the dismantled vessel. My honorable friend has asked 
whether the Government think the admission of such ships as he 
describes that ship to be, consistent with their international obhgations, 
their profession of neutrality, and the preservation of British interests. 
The Government certainly has not considered the limited and qualified 
admission of ships of this kind into British ports to be at all inconsis- 
tent with their duty in any respect. But for the first element in the 
case to which the honorable gentleman has called attention, that the vessel 
was originally manned and equipped from British ports, I think that 
every one would grant her right to admission into our ports. I must, how- 
ever, notice that my friend has imported into the case a consideration 
which has been frequently dwelt upon in the various publications issued 
upon this subject — namely, that this ship has never been in any of 
the ports of the belligerent Power under whose flag she sails. It is 
argued from this fact that this is a circumstance which prevents a ship 
from acquiring the character of a belligerent ship of war. It has been 
said that there is some rule or other, some settled principle of inter- 
national law, which will bear out this conclusion. It should not be our 
practice to invent new rules of international law to suit particular cases, 
and such a rule as this was never heard of. (Hear, hear.) To say 
that a country whose ports are blockaded is not at liberty to avail 
herself of the resources which are at her command in other parts of 
the world, that she may not buy ships in neutral territory and com- 
mission them as ships of war without bringing them to her own country 
first, is a doctrine w^hich is quite preposterous (hear, hear), and all the 
arguments founded upon such a doctrine only tend to throw dust into 
men's eyes and to mislead them. We cannot, therefore, upon those 
grounds make this ship an exception in our ordinary rules. And now 
I come to the real question. I have not the least doubt that we have 
aright, if we thought fit, to exclude any particular ship or class of 
ships, if we consider that they have violated our neutrality ; but such 
power is simply discretionary on the part of the Government, and 
should be exercised with a due regard to all the circumstances of the 
case. Does the circumstance of a ship happening to have been fitted 
out in violation of the neutrality of a neutral nation entitle her to be 
refused recognition as a public ship of war ? Happily, we find an 
answer to this question in the history of the jurisprudence of the United 
States, and I do not find that the United States, which have really 

7* 
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settled all the doctrines of law applicable to this kind of neutrality, by- 
fitting out vessels in their ports for belligerent nations, ever adopted 
the practice of inquiring into the previous history of public ships of 
war which labored under the suspicion or allegation of having been 
fitted out in their ports in violation of their neutrality. In the cases of 
the Santissima Trinidad and the Cassius, the particulars of which 
were similar to those of the Georgia, Mr. Justice Story said : 

" In general, the commission of a public ship, signed by the proper 
authorities of the nation to which she belongs, is complete proof of 
her national character. A bill of sale is not necessary to be produced? 
nor will the courts of a foreign country inquire into the means by which 
the title to property has been acquired. It would be to exert the 
right of examining into the validity of the acts of the foreign Sover- 
eign, and to sit in judgment upon them in cases where he has not 
conceded the jurisdiction, and where it would be inconsistent with his 
own supremacy. The commission, therefore, of a public ship, when 
duly authenticated, so far at least as foreign courts are concerned, im- 
ports absolute verity, and the title is not examinable. The property 
must be taken to be duly acquired, and cannot be controverted. This 
has been the settled practice between nations, and it is a rule founded 
in public convenience and policy, and cannot be broken in upon with- 
out endangering the peace and repose as well of neutral as of belli- 
gerent Sovereigns. The commission, in the present case, is not ex- 
pressed in the most unequivocal terms, but its fair purport and inter- 
pretation must be deemed to apply to a public ship of the Government. 
If we add to this the corroborative testimony of our own and the 
British Consul at Buenos Ayres, as well as that of private citizens, to 
the notoriety of her claim of a public character, and her admission 
into our own ports as a public ship, with the immunities and privileges 
belonging to such a ship, with the express approbation of our own 
Government, it does not seem too much to assert, whatever may be 
the private suspicion of a lurking American interest, that she must be 
judicially held to be a public ship of the country whose commission 
she bears."^ 

That decision referred to a case in which the United States Foreign 
Enlistment Act had been violated over and over again. The other 
belligerent has no concern whatever in the course which the Govern- 
ment may think fit to adopt with reference to this vessel ; and if the 
Government refused her admission to the ports of the United Kingdom, 
it would only be done for the purpose of vindicating our authority. I 
cannot find, however, that the United States ever followed such a 
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course. The Santissima Trinidad and the Cassius were both received 
into the ports of the United States, held not to be amenable to courts 
of law, and never ordered by the Government to leave any port. 
There are, also, a very considerable number of cases reported in which 
prizes brought into the ports of the United States were either restored, 
or questions raised in courts of law as to their restoration ; but I can 
find no instance of any prohibition or exclusion from any port of any 
prize after her conversion into a ship-of-war. We are not therefore 
warranted, upon the authority of the United States, in excluding this 
vessel from our ports. The honorable member for Huntingdon has 
asked if the Government think the admission of such vessels to British 
harbors consistent with our international obligations. This question 
renders it necessary to determine the right of the other belligerent in 
this matter. Now, upon this question, I will quote from the judgment 
of Mr. Justice Story in reference to the case of the Amistad de 
Hues. I hope not to utter a single word in the slightest degree offen- 
sive to any one in the United States, and least of all to their Govern- 
ment; but I cannot help wishing that the authority I have mentioned had 
been more recognized, when, over and over again, those extraordinary 
and extravagant demands were made upon our Government to pay the 
value of all the ships taken on the high seas by the Alabama and simi- 
lar vessels. (Hear, hear.) I need hardly remind the House that in 1793^ 
when the • United States did give us compensation for certain prizes 
not restored, that compensation was strictly limited to ships when 
brought into their ports fitted out in violation of their laws, and was 
not extended to any prizes taken upon the high seas. All they did 
was to name a particular date, and to prohibit the French from bring- 
ing in any more of their prizes after that date. Mr. Justice Story 
thus lays down what is the limit of the obligation which the neutral 
owes to the belligerent in this matter : 

" When called upon by either of the belligerents to act in such cases, 
all that justice seems to require, is, that the neutral nation should fairly 
execute its own laws, and give no asylum to the property unjustly cap- 
tured. It is bound, therefore, to restore the property if found within 
its own ports ; but, beyond this, it is not obliged to interfere between 
the belligerents." 

So that 'he distinctly says that we are to execute our laws fairly, we 
are to give no asylum to prizes captured by ships fitted out in violation 
of our neutrality, and to property unjustly captured ; but he does not say, 
that an asylum may not be given to public ships of war, whatever 
their previous history ; and he adds, that, beyond the limits which he 
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mentions, we are not obliged to interfere between the belligerents. 
The authority of Mr. Justice Story, therefore, distinctly excludes the 
proposition that belligerents have any rights entitling them to require 
interference by the neutral, to the extent of excluding absolutely from 
her ports ships of this description, if it does not seem to the neutral 
herself necessary so to do. (Hear, hear.) I say, then, we have 
done all that authority requires us to do. And now I will ask what 
reasons there are for the hesitation of the Government to take the 
extreme step of absolutely excluding these particular ships from our 
ports, when, at the same time, all the ships of the United States Gov- 
ernment were (are) admitted. (Hear.) Some reasons can be given ; the 
House will judge of them ; I believe they have had considerable influ- 
ence upon the determination of the Government upon this question, and 
I think they are such as are consistent with an honest desire to main- 
tain our neutrality and fulfil our international obligations. In the first 
place, the maintenance of neutrality is plainly consistent with the 
maintenance of our own rights, and I entirely repudiate the argument 
sometimes used that you are not to enforce your own laws, because 
the effect of doing so may possibly be to put one of the parties to 
greater disadvantage than the other. Neutrality does not require 
that. On the other hand, where you have no law to enforce, then it 
becomes worthy of consideration, whether yon may not be weighing 
down the balance in a manner not entirely consistent with neutrality, 
if you adopt voluntarily* a rule which would practically exclude from 
the asylum you allow in your ports the whole of the navy of one bellig- 
erent and no part of the other belligerent. (Hear, hear.) That is one 
principle. And then there is another. The whole of the honorable 
gentleman's argument assumes, that the facts, and the law applicable 
to the facts, are substantiated, that we are in a position as between 
ourselves and the Confederate States to treat the matter as beyond con- 
troversy, and that the Georgia was, in fact, fitted out in violation of 
our neutrality. Now, we may have strong reason to suspect this, and 
may even believe it to be true ; but to say that we are to act upon 
mere suspicion or belief against another State, upon certain facts which 
have never been judicially established, and which it is not easy to 
bring to the test as between Government and Government — that is a 
proposition which is not without grave consideration to be accepted. 
(Hear, hear.) The difficulty of that view is increased by ..the fact that 
we have no diplomatic relations with the Confederate States, and can- 
not communicate with them in the ordinary way. We have not recog- 
nized them, and, what is more, the Government of the United States, 
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by its ships, bar us from the means of communication. (Hear, hear.) 
Only the other day, Her Majesty's Government were anxious to com- 
municate and remonstrate with the Government of the Confederate 
States, and actually gave a commission to one of our diplomatic ser- 
vants, a consul, to do so ; and then it was announced, that the blockading 
squadron, under the orders of the United States' Government, could 
not permit even a ship of war of this country to enter into a block- 
aded port for the purpose of this communication. (Hear, hear.) 
These circumstances greatly enhance the difficulty of bringing to a 
practical test the question whether there has been in this case a viola- 
tion of our neutrality. Upon that allegation the whole thing 
depends ; and here, again, American authority by no means warrants 
the notion that you ought to act lightly or without cogent proof. In 
the case of the Santissima Trinidad, to which I have before referred, 
Mr. Justice Story says, as to the kind of proof which ought to be 
insisted on in these cases : 

" In a case of the description of that before the Court, where the 
sovereignty and rights of a foreign belligerent nation are in question, 
and where the exercise of jurisdiction over captures made under its 
flag can be justified only by clear proof of the violation of our neutral" 
ity, there are still stronger reasons for abstaining ' from interference, if 
the testimony is clouded with doubt and suspicion. We adhere to the 
rule which has been already adopted by this Court, that restitution 
ought not to be decreed upon the ground of capture in violation of our 
neutrality, unless the fact be established beyond all reasonable doubts." 

There, again, is a principle which the Confederate Government are 
entitled to have the benefit of, and which makes it matter of serious 
difficulty to say, that, because we have very strong moral presumptions 
and very strong reason to believe that a certain ship of war was fitted 
out in violation of our neutrality, we are, therefore, to act summarily 
upon the supposition. (Hear, hear.) You have here a mixed ques- 
tion of facts and of law — the facts to be established by evidence, the 
law to be decided with reference to the facts ; and, considering the 
controversy which has gone on as to the bearing and effect of our law, 
it is not impossible that in some of these cases the Confederate States 
may have believed they were acting within that ' law. (Hear.) All 
this increases the difficulty ; and now I want to suggest other reasons. 
Of course, if we act according to the suggestions made to us in this 
case, we must act on the same principles, and deal out the same meas- 
ure to the other belligerent. And, if we are to proceed on grounds of 
moral belief, and do not stop to ask whether they constitute proper 
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legal grounds of action — if we are to proceed upon information of 
the kind which carries conviction to the mind — it is impossible to 
acquit the agents of the United States, although we may acquit the 
Government, of acts which are inconsistent with our neutrality. The 
case of the Kearsage was a case of this character. Beyond all ques- 
tion a considerable amount of recruiting was carried on at Cork for 
the purpose of that ship, she being employed at the time in our own 
waters, or very near them, in looking out for her enemy ; and she was 
furnished with a large addition to her crew from Ireland. (Hear, 
hear.) Upon that being represented to Mr. Adams, he said, as might 
have been expected, that it was entirely contrary to the wishes of his 
Government, and that there must be some mistake. The men were 
afterwards relanded, and there can be no doubt that there had been a 
violation of our neutrality. (Hear, hear.) Nevertheless, we admitted 
the Kearsage afterwards into English waters. We have not excluded 
her from our ports, and if we had, I think the United States' Govern- 
ment would have considered that they had some cause of offence. 
(Hear, hear.) But .it does not rest there. I see from the paper that the 
honorable member for Horsham wants information respecting the enlist- 
ment of British subjects for the Federal army. Now, from all quarters 
reports reach us which we cannot doubt to be substantially true, that 
agents for recruiting for the Federal army, with or without the con- 
currence of the Government, are in Ireland, and engage men under 
the pretext of employing them on railways and public works, but really 
with the intention of enlisting them, and that many of these men are so 
enlisted. (Hear, hear.) In Canada and New Brunswick the same 
n^actices prevaiL Representations have been made to the United 
Sv tes' Government respecting particular cases of persons who have 
beci kidnapped into the service, and I feel .bound to say that those 
representations have not met with that prompt and satisfactory atten- 
tion we might have expected. (Hear, hear.) How are we to act in this 
case ? Are we to exclude from our ports all the ships of the belligerent, 
whose agents are believed to have engaged in these practices ? — prac- 
tices, which, whatever may be the intention of the United States' 
Government, operate to supply their ranks with British subjects in 
violation of British law. (Hear, hear.) If we are to act in the one 
case upon suspicion, or upon moral belief going beyond suspicion, it 
would be difficult to say that we ought not to act so in the other. 
But in what difficulties we should entangle ourselves were we so to 
act, not being bound to act by any international obligation? What 
may fairly be asked, is, that wa should do all we can to enforce our 
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own laws within our own jurisdiction. That is the course which the 
Government have taken ; that is the course to which they will adhere ; 
and, in view of the difficulties I have mentioned, I think it is a course 
which is fully justified. (Hear.) There is one other consideration 
of importance which I wish to mention ; and here again, I hope that 
what I say will not cause offence in the United States, for I state it 
because it is true, and because it is important that the matter should 
be understood. The British Government are not assisted by the 
Government of the United States in matters of this description; The 
demands which the United States' Government make upon us go so 
far beyond the limits of any thing they can be entitled to ask, accord- 
ing to any recognized rules and privileges of international law, that it 
becomes absolutely necessary that this Government should exercise 
great caution indeed, before they do acts which might possibly be mis- 
understood, and might give foundation to the idea that they do them 
under the supposed necessity of complying with demands of this kind. 
(Hear, hear.) The House well knows that I refer to the extraordi- 
nary demands arising out of the case of the Alabama. (Hear,. hear.) 
I have no hesitation in saying, that the United States' Government, by 
advancing such demands, and by seeking to make our Government 
responsible for pecuniary compensation for prizes taken by the Ala- 
bama upon the high seas, and never brought within our ports or in any 
way whatever under our control, are making demands directly contrary 
to the principles of international law laid down by their own jurists, 
and thereby render it infinitely more difficult for us, at their request, to 
do any thing resting on our own discretion, and which we are not 
bound to do in law. (Hear, hear.) What we may fairly say is this i 
— " We will adhere to the rules laid down by your own authorities. 
We will execute our own law. We will allow no asylum to prizes or 
to property unjustly captured. If any such are brought in, any 
demand for their reclamation shall be investigated. But we will not 
undertake to recognize claims going beyond these limits. We will 
not undertake to interfere between belligerents in any other way than 
that in w^hich by the rules of international law we can fairly be called 
upon to interfere.^' (General cheering.) 
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PREFACE. 



Beyond the information conveyed by its title-page as to the 
contents of the somewhat thick and perhaps heavy pamphlet 
which the reader now holds in his hands, the writer would 
state, that, while his main purpose has bqen to discuss the 
American question, — whether it is best for the United States, 
at the present juncture, to repeal all its neutrality laws, or 
" scale " them down (in General Banks's phrase) to an indefi- 
nitely low level, — he has at the same time undertaken to treat 
the general and scientifically important topic, of what consti- 
tutes the true duty of a neutral nation towards its belligerent 
neighbors and allies. As a supplementary branch of the first 
inquiry, and as a practical illustration of the second, he has fur- 
ther touched upon some general considerations of what ought 
to be the true future neutral policy of the people of the 
United States. These divisions of his subject-matter consti- 
tute, in fact, his "Honorable Past and Expedient Future of 
American Neutrality." 

Beyond thus much of primary intent, the writer takes advan- 
tage of the present opportunity, to further discuss, incidentally 
and secondarily, various great questions of the day, now pressing 
upon public attention, and which may, at any moment, demand 
the political action of the American voter or his congressional 
representatives. Such are the settlement of the "Alabama" 
and similar claims upon England for the devastations of 
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Confederate cruisers ; the proposition of the British Govern- 
ment, that the United States should co-operate with it in a 
Mutual Eeform of the Weutralitj Laws of the two nations ; 
what is our just Duty in regard to Fenianism ; and wdiether 
we are called upon to put forth some New (Monroe) Decla- 
ration of Foreign Policy. 

To the American general reader, the writer would especially 
commend the first and last parts of his pamphlet, — those in 
which he treats of the past and the future of the country's his- 
tory. On all of the subjects above named, however, every 
American, according to the theory of his free government, is 
bound to have an intelligent and decided opinion ; but, as to his 
country^s honorable record in the past, the writer believes that 
every fellow-countryman ought to share with him in a feeling 
of just pride at being a member of a nation so honorably dis- 
tinguished as our own. Now that we have fought three wars of 
national independence or existence, and, with Grod's blessing, 
have come out of the last and worst struggle a great and free, 
if not a united, people, it is not for us to feel any longer that 
we have not an established nationality. We are no longer — I 
affirm it — new men, "novi homines," in the family of nations. 
But we have an ancestry and an inherited reputation from the 
Washingtons, the Adamses, the Hamiltons, the Marshalls, 
the JefFersons, the Madisons, &c., such as hardly belongs to 
any other nation of the globe. My just deduction from this 
premise, however, is, that we are called upon all the more 
to see to it that the sons do not degenerate from their fathers' 
noble example. 

Of the past of our national record, so far as the waiter has 
undertaken to make a study ^ or historical sketch, — not paint 
the historical picture, for which he hopes his sketch may serve 
as a hint, — he confidently trusts that its perusal will give 
pleasure to his American readers. He ventures to believe that 
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he has brought to light new facts in our Neutral History be- 
fore unknown or forgotten, and that his combination of mate- 
rials to fairly bring out onr national transactions of that day is 
quite his own ; at leasts he is quite unconscious of its existence 
elsewhere. His only wonder is that publicists and jurists like 
Marshall, Kent, and Wheaton, who were born and brought up 
with American Neutrality, — nay, who may be said themselves to 
compose a great and -an honorable part of our neutral renown, — 
should have had so little to say on this topic. It only begets, 
in the writer's mind, a distrust lest he may himself have exag- 
gerated the importance of his study. He submits his delinea- 
tion, however, to the candor of his readers, conscious of having 
been actuated by a sincere desire of stating only the truth ; and 
perfectly sure, that, if he is accurate in his delineatory outline, 
that portion of American history which he only sketches In 
pencil ought forthwith to be painted in full by some more com- 
petent artist, and put into the hands of every voter in the 
United States, to inform him what it is to be invested with 
the birthright of an American citizen. 

The writer forbears comment on other portions of his pam- 
phlet, particularly on the discussion of our relations with 
England, now so important and interesting, and which have 
grown almost every day more and more so, since he first took 
lip his pen, several weeks since. He must, however, make an 
exception so far as to say a word upon its concluding division, 
in which he ventures in some degree to cast the horoscope of 
the American future. Perhaps in this portion of the work, as 
a discussion of the scientific and yet practical principles of neu- 
trality ^ the professed student of public law may find most to 
interest him. Tiie writer's views may seem rather those of the 
moralist than the publicist ; yet he ventures to put them forth, 
in the belief that national actions,. like private morals, are grow- 
ing more and more subject to the domain of moral justice ; and 
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that, whether the statesman will or no, he must inquire of 
the enlightened public sense of mankind — another name for the 
progress of civilization — whether his measures are worthy of 
national approbation and adoption. 

Boston, December, 1866. 
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VINDICATION OF THE NATIONAL FAME FOR PAST 
NEUTRALITY. 



CHAPTER L 

Preliminary. — The unanimous adoption of General Banks's Report and Bill by 
the House of Representatives, and the pressure upon the Senate to concur, 
demand serious inquiry. — The scheme believed to be a crude and hasty 
one, from which the writer strongly dissents, and which was well checked by 
Senator Sumner. — It is still pending, however, and likely to come up again 
for discussion shortly. — The writer protests against it on five grounds, 
corresponding to the general divisions of his subject. — Preliminary sugges- 
tion of the Reports being written in haste, and with conflicting expressions of 
sentiment in different parts. — General Banks shares its faults in common 
with the able and patriotic House who have adopted it ; and therefore any 
criticism on it cannot be thought personal or unfriendly towards him. — Fur- 
ther preliminary approbation of the views of the Report as to the Alabama 
Indemnity ; Hasty Recognition of Rebel Belligerency ; and Eree Trade in 
Ships of War as Articles of Commerce. — Summary of General Banks's 
Report. 

The late movement in Congress towards the fundamental re- 
peal of the neutral code of the United States seems to demand 
the gravest attention of the nation. When such an important 
measure as that proposed bj General Banks, as Chairman of 
the Committee on Foreign Affairs, a few days before the close 
of the late session at the end of last July, — having for its 
object a new departure in the line of conduct of our foreign 
relations with the rest of the world, and based on an avowed 
hostility to the spirit and letter of our present neutral system as 
its starting-point, — passes the House of Representatives of the 
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United States hy a unanimous vote^ and is only arrested In 
tlie Senate by a persistent enforcement of tlie usual routine of 
reference to a committee for consideration, it seems high time 
to inquire what motives can have prompted such an attempted 
overthrow of our traditional policy, and whether the country 
should not arouse itself to prevent the consummation of the 
proposed coup cVetat, 

Believing, as an humble citizen, that the new scheme is 
fraught with untold dangers to our present peace and our per- 
manent welfare as an industrial, peace-loving, and simply gov- 
erned republic, I feel called upon to protest against its further 
progress, and to challenge the soundness of the reasons and the 
justice of the motives held out for its adoption by its chief pro- 
moters. 

As one of General Banks's constituents, (though not in- 
deed of his congressional district,) I desire to express my 
entire dissent from the general scope and spirit of the new 
project, as well as froni: the tenor and effect of most of its de- 
tails. I conceive, that the Report, Bill, and accompanying 
debate, so far as they bespeak the moving spirit of that 
project, all misrepresent the true feeling and love of justice of 
the American people ; and that, when the matter shall again be 
more candidly considered and more carefully weighed by the 
House of Representatives themselves, — -if it shall ever come 
back to them for reconsideration, — both they and the gallant 
chairman will be ready to acknowledge that they have acted 
with undue hastt\ and that they were tempted to put to hazard 
important public interests, under the excitement of a temporary 
gust of national passion, or from motives of temporary party 
policy. 

Viewed as a measure of legislative enactment, I feel quite 
sure that the honorable chairman could not have given suf- 
ficient study to the framework or to the details of his new 
law, amidst his other numerous and pressing legislative duties ; 
iind that the House were quite unaware of its crudeness and 
want of scientific accuracy, when they so hastily voted its adop- 
tion, Meanwhile, I conceive that the country are under great 
obligations to Senator Sumner for sturdily standing in the way 
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of this ill-digested and revolutionary legislation, and preventing 
its passage through the Senate by storm, amid the excitement 
of the closing hours of the session. 

As it is, a breathing-time has been given for reflection. Yet, 
as the nevi^ session of Congress is about opening, and as the 
Bill will shortly be up again for discussion, it is to be hoped 
that wiser and better counsels will take possession of the minds 
of Senators, and that they will hear reflected from their con- 
stituents a juster and a cooler voice of public opinion than that 
which seems to have filled the ears and mastered the judgment 
of the House of Representatives. 

Hoping to contribute my part, as a lover of international just- 
ice, towards awakening the public mind to the importance of 
the new stroke of state policy, and towards creating a public 
sentiment which shall make itself felt at the Capitol in its repro- 
bation, I desire to urge some considerations upon the character 
and probable effects of the new policy, which I hope will tend 
to convince our legislators and their constituents, that, so far 
from its being progress and a movement forward, as its friends 
contend, it is rather retrogression towards barbarism and brute- 
force, wholly unchristian and unrepublican, and therefore alto- 
gether inexpedient and inadmissible for adoption by the American 
people. I have to protest, then, against the new movement, 
upon these ^Ye grounds : — 

(I.) That it begins its work with an unjust and unjustifiable 
disparagement of the country's historic good name and fame. 

(II.) That it untruly and unfairly characterizes British neu- 
tral legislation, which it professes to adopt for its standard of 
comparison and imitation. 

(HI.) That it virtually amounts to protective legislation in 
favor of filibusterism and Fenianism. 

( IV.) That the present legislative embodiment of the scheme 
is so imperfect and defective a piece of law-making, that it fails 
of any legal validity and effect, except to express the ultimate 
and objectionable designs of its originators. 

(V.) That the whole movement is antagonistic to our truest 
and best future neutral policy. 
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Before developing these specifications of protest in detail, I 
dare say my readers will deem it desirable to be first possessed 
of some little summary of General Banks's Report, now some 
three months old, and of the general topics covered by that and 
the accompanying Bill, in order to start fairly in the proposed 
discussion. I regret that my limits forbid my appending the 
Report in full to the end of this pamphlet, as I do the Bill which 
passed the House, and which embodies, more significantly and 
potentially than the Report itself, the ideas of the chairman and 
the majority of his committee, and the unanimous sense of the 
House of Representatives. 

In makino' this abstract, I feel bound to notice that the honor- 
able chairman's Report seems to have been prepared in haste, — 
doubtless under the pressure of other heavy duties, — and to have 
been written at different intervals, and perhaps at odd snatches 
of time, and contains a good many conflicting passages, some- 
times almost self-contradictory of each other. Indeed, the 
divergence of sentiment and expression is so great, in different 
parts of the document, that the reader would almost think that 
different minds had been concerned in its com230sition, or else 
that amendments and corrections had been inserted into the text 
after the whole was completed, without regard to the consist- 
ency and compatibility of other portions going before or follow- 
ing after. 

I feel quite sensibly, therefore, in quoting particular passages 
as illustrative of the chairman's ideas, that I may seem to do 
injustice to what he says elsewhere, inasmuch as some other 
portion of the Report may read quite at variance with those 
parts which I select. Yet, as a whole, I have endeavored to 
seek out the general drift of the honorable chairman's meaning 
and direction ; and, when I have obtained that, to estimate the 
seeming qualifications or contradictions elsewhere stated (espe- 
cially if dissevered, and standing in no appropriate connection), 
as something exceptional and deserving of less consideration. 

Perhaps, too, the sharp criticism which I may feel it neces- 
sary to make upon the reported Bill, and the subsequent con- 
gressional ratification of its crudities by the House, deserves 
some qualifying word of apology, on the score of haste and the 
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pressure of the closing business of the session. I hardly think, 
however, that much extenuation is fairly admissible on this 
ground, considering the peremptory voting-down by the House 
of the urgent appeals of Messrs. Raymond and Patterson, from 
the minority of the committee, for further deliberation, and op- 
portunity for examination ; and, as General Banks himself 
took the leading part in forcing the measure through all its 
preliminary stages to its final passage at one sitting, he ought 
also to be precluded, for the same reason, from the benefit of 
the apology suggested. As the House, nevertheless, put them- 
selves upon the same platform with the Chairman of their Com- 
mittee of Foreign Affairs, by unanimously sanctioning and ap- 
proving of his measures, I have the satisfaction of feeling, that 
whatever strictures I may have to make upon his Report, Bill, 
and congressional defence of it, are shared by him in common 
with that able, intelligent, and patriotic representative body ; 
and that my remarks cannot therefore be construed into having 
any personal or unfriendly application. 

To premise one word more, before proceeding to my discus- 
sion, I feel bound also to appreciatively acknowledge, in Gen- 
eral Banks's Report, a just recognition of several of the great 
doctrines of American Neutral Law, for w^hich, in common with 
many others, or else in some independent discussions on my own 
responsibility, I have had the honor of contending : such as the 
unneutral and unwarranted toleration by England of the outfit 
and subsequent keeping-afloat, of the "Alabama; " the precipi- 
tate and unprecedented recognition of a state of belligerency 
extended by that same Government to our Confederate rebels ; 
and the clearly settled declaration of American law, that ghips of 
v^ar constitute a justifiable article of traffic when built and sold 
with a purely commercial intent. On these points, at least, it 
does not become me to censure the Report of the Chairman of 
the Committee on Foreign Aflfairs, nor to question the sanction 
lent to its sentiments by the unanimous action of the House of 
Representatives. 

There are other issues, however, besides these which come up 
for discussion ; and I cannot allow myself to be blinded to the 
more objectionable character of the measures in question by 
these favorable features referred to. 
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To give a brief summary, then, of General Banks's Report, 
and afford a clue to his leading motives in setting on foot the 
new scheme of neutral policy, I believe his general drift may be 
fairly stated to be about as follows : — 

That our early neutrality — that of Washington's day and 
the era of the law of 1794 — was well enough, but not deserv- 
ing of praise. — 

" It was the result of the situation of the country ; and the defi- 
ciency in armies, navies, fortifications, and the implements of war, 
had as much to do with it as the opinions of legislators, executive 
officers, or the people." (" House Report, No. 100," p. 5.) It was 
a policy of isolation and estrangement from foreign nations, rather 
than of mere neutrality." (/?>., p. 6.) " The government accepted it, 
not because it was just, but necessary." (i&.) " For a time it 
answered the demands of other governments." (/&., p. 2.) 

The law of 1794 having received its first amendment three 
years later, — viz., in 1797, — General Banks says of the amend- 
ment, and of the combined effect of the two laws : — 

" In 1797 the statute was amended by further restrictions upon 
commerce and the people. Neither the interests of France nor 
public sentiment prompted this change in the existing law. It could 
have been suggested only by the power that prompted the original 
enactment." {lb., p. 2.) 

" Public opinion . . . enabled the Administration ... to gratify 
England by the enactment of statutes for its protection, more explicit 
and stringent than those imposed by the law of nations." (!&., p. 2.) 

"The statutes of 1794 and 1797 . . . were sufficiently stringent 
in their prohibitions upon American commerce and the American 
people, to satisfy and silence the claims of the nation most ambitious 
for supremacy upon the land and sea." (J^., p. 3.) 

Passing to the next and concluding period of neutral legisla- 
tive history, — the acts of 1817 and 1818, — the General says 
of the former (p. 4), — 

'' It was not legislation to punish crime against the law of nations, 
but to prevent offences against Spain." The law of 1818, the 
existing statute, " was enacted upon the pressing claims of Spain 
and Portugal, backed by the representations of Great Britain." 



Hosted by 



Google 



ITS HONORABLE PAST. 7 

After going into an analysis of its provisions (as if new 
legislation, when in fact it was substantially a re-enactment of 
the law of 1794, made perpetual in 1800, as I shall presently 
show) , General Banks proceeds to say of it : — 

"It is impossible to suppose that provisions so repressive upon 
American commerce, so hostile to the cause of liberty in the colonies, 
and so strongly in favor of a government whose principles were so 
repugnant to the people as those of Spain, were voluntarily adopted. 
They had their origin in the interests of European governments, hos- 
tile to the cause of the colonies." (p. 4.) 

And again, three pages later (p. 7) : — 

" In reviewing the statute of 1818, we cannot escape the conclusion, 
. . . that it disregards the inalienable rights of the people of all 
nations ; that it was imposed upon the country by considerations 
affecting exclusively the political interests of other nations ; that it 
criminally restrains the rights of nations at peace, for the benefit 

of those at war; that itvWas intended to perpetuate the supremacy of 

favored nations on the sea. It properly belongs to another age, and 
is not of us nor for. us." 

Following up these disparaging views of our past neutral legis- 
lation, as one reflecting no credit upon the country, but as at all 
times imposed upon us by foreign dictation, and to which we 
yielded through maritime weakness and a disposition to. favor 
England, General Banks goes on to recommend a thorough 
revision of the neutrality laws hereafter ; and, in the mean time, 
to repeal so much of the provisions now in force as ^' to scale " 
our own code down to the level of English legislation. Accord- 
ingly, hi^ pi^oject, as ultimately amended and voted by the House, 
contains various modifications of the law of 1818 designed to 
that end; the " scaling" down, as the chairman explains, being 
motived upon the idea — 

" That we can no longer stand bail for the peace of the world, and 
that we have stood guard for other nations long enough ; " and that, 
"when the maintenance of national honor is identified with the de- 
fence of principles essential to the independence of States and the 
progress of civilization, we cannot falter on a course marked out for 
us by duty and destiny." (Report, p. 10.) 
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The Report concludes with a special arraignment of the con- 
duct of Great Britain towards the United States during the 
late civil struggle, in permitting the equipment and outfit of 
rebel cruisers from British territory, and afterwards receiving 
them with friendly hospitality into British outports ; and, hav- 
ing shown that the proposed reduction of the tone of our 
neutrality laws will not prejudice our claims against England 
for indemnity for those grievances, it then closes with a strong 
denunciation of Irish wrongs, and an expression of opinion 
that the voice of the Government should be heard in aid of the 
cause of Irish independence against British oppression. 

Now, to this proposed step forward in the course of manifest 
destiny, so far as its expediency is sought to be justified by the 
expose of our neutral history above abbreviated from General 
Banks, I have to object, in the first place, that it unjustly and 
unjustifiably disparages the country's historic good name and 
fame. 
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CHAPTEE II. 



The fame of the United States for neutrality only second to its being the 
country of Washington. — This especially true of its neutrality in Washing- 
ton's day. — General Banks's sentiment contested, that we only observed neu- 
trality from necessity and national weakness, — On the contrary, it is a 
special glory that we were so bravely and honestly neutral wdien so weak. — 
Statement of the characteristics of early American neutrality. — Proof of the 
position by historical instances. — The case of the ^^ Grange/' prize to the 
" L'Embuscade/' the Erench war-frigate which brought Genet to the United 
States. — The prize given back to England, and the surroundings of the case. — 
The case of the " William," a prize under charge of Gideon Hentield. — The 
sale of the j)rize stopped, the prize seized, a libel filed for its restitution, and 
Henfield arrested and tried for a violation of the law of nations. -^Letters 
between Genet and Jefferson. — Hentield acquitted ; but his case made the 
occasion for the passage of the law of 1794, June 5. — Note to this case, show- 
ing its bearing on the method of restoring prizes taken in violation of neu- 
trality. — Case of the seizure of the Erench privateer '^ The Republican," 
with an armed force. — The recall of Genet demanded in one of the boldest 
and ablest of American State papers. — Mr. Pickering's despatches also com- 
mended for their able assertion of neutral independence. — As to subservi- 
ence to England, at this time we were almost at swords'-points with her, and 
therefore could not have been over-complaisant. — Jay's instructions and Mr. 
Randolph's despatch quoted to show this. — Several examples given of our 
enforcement of neutrality against England. — The Erench Minister of Eoreign 
Affairs quoted to the same effect. —A striking example of the fearlessness of 
our people towards England given in the affair of the "Nautilus," where the 
General Assembly of Rhode Island detained one of His British Majesty's 
captains till he gave up six impressed American seamen detained on board 
his vessel. 

If there is any point well established in our favor on the pages 
of history, I had supposed it to be that we enjoyed a national 
reputation for professing and maintaining high principles of in- 
ternational neutrality. If the remark is limited to the time of 
Washington's presidency, there can be no doubt, I believe, 
that such a reputation is justly deserved. Probably next to 
our country's fame as being the place where Washington lived, 
there is no particular in which the republic is so favorably 
known in Europe and throughout the civilized world as that of 
being the honest and consistent advocate of neutral rights at 

2 
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the time of the French Eevolution. And it was in her infancy, 
more than at any other time, that the United States enjoyed 
the opportunity of estabUshing this fame upon the basis of a 
manly and courageous self-respect, as well as in obedience to 
Christian precepts of love of peace, and promotion of good- 
will among men. 

Does General Banks think that we chose our path of neu- 
trality, in the trying days of the French Revolution, out of 
weakness and overpowering necessity? I maintain, that it was 
just because, when we were so weak and defenceless as at that 
era, we yet so manfully resisted the aggressions of France and 
England upon our independence, and so courageously fought the 
battle of neutral rights for other nations as weak as ourselves, 
that our vindication of neutrality deservedly became commend- 
able and famous. 

That a great and formidable power should force other equal 
or inferior powers to respect its rights of territorial sovereignty 
is a matter meriting no special comment. That such a power 
even should fulfil the duties of an impartial and yet hospitable 
neutrality, in affording that protection to the neutral rights of 
inferior or co-ordinate powers which the active practice of neu- 
trality demands, is not altogether a new incident in interna- 
tional history. But for a new-born nation, five, or at most 
fifteen, years old, without a soldier or a sailor at its command, 
nay, without a dollar, as I might say, in its treasury, and 
having an unarmed frontier of thousands of miles by sea 
and by land lying open to aggression, to announce to nations 
four and five times its superior in numbers and a hundred-fold 
its overmatch in preparations for war, that its territory is 
sacred from belligerent enterprises and hostile undertakings ; 
that it acknowledges no superior but the law of nations ; that, 
in observance of that law, it shall compel the contending par- 
ties to comply with certain before-unheard-of but eminently 
just prescriptions of neutral conduct ; and that, finally, it holds 
itself accountable to injured powers for any damage sus- 
tained by them through its own non-enforcement of these 
prescriptions^ and through its own non-fotlfihnent of the law 
of nations generally^ — was a new and unheard-of trait of 
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national profession and practice in the world's history which 
might justly challenge attention and admiration. And it was 
just this, in my judgment, which made up the neutral deport- 
ment of the United States at the epoch in question. 

Am I interrogated for my proofs of this position, I reply, 
that the fact has taken its place in the world's history, and has 
become an item of general reputation. I will not w^eary my 
readers' patience with going over the ground again in detail, 
which of late has been so much explored and turned up in 
recent discussions of our early precedents. Suffice it to say, 
that the more those precedents have been discussed and dis- 
pitted^ the brighter and fairer stands out the character of 
American neutrality, and the less occasion is there now for 
American statesmen to draw it in question. 

Lest any of my American readers, however, shall have hap- 
pened to fail of having their attention attracted to this bright 
page of their country's history, I venture to reproduce three or 
four practical illustrations of early American neutrality, not 
as yet become familiar points of historical information, by 
way of indicating the spirit in which that neutrality has been 
hitherto observed, and in which, it is the object of my discussion 
to prove, it should always continue hereafter to be enforced. 

My first illustration is borrowed from the occurrence which 
brought the United States face to face with the French repub- 
lic, for the first time after Washington's policy had been 
resolved upon, and his proclamation of neutrality issued. 

Genet landed at Charleston, April 8, 1793, and sent the 
frigate which brought him to the United States — the " L'Em- 
buscade " — round to Philadelphia, whither he himself directed 
his steps, by slow journeys, by land across the country. The 
" L'Embuscade " came into Philadelphia about the first of May, 
1793, — the President's proclamation having, in the mean time, 
been published on the 22d of April, — bringing with her, as prize 
of war, the British ship '' Grrange," which she had captured in 
Delaware Bay, inside of the Capes, and within three miles of 
the land. Immediately on the complaint of the British min- 
ister that there had been a violation of the neutral jurisdiction 
of the United States, President Washington, through Mr. 
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Jefferson, Secretary of State, demanded of Genet's predecessor, 
M. Ternant, that the prize should be given up to the British 
Government. This was on the 15th day of May ; and, on the 
next day. Genet himself arrived in Philadelphia, then the cap- 
ital of the country, and, in concurrence with Ternant, shortly 
after decided to accede to the President's demand, and the 
" Grange " was put at the disposal of the British minister. 
This was the first practical enforcement of American neutrality.^ 

I pause for a moment to bring the surroundings belonging to 
this important historical incident to the reader's appreciation. 
Here w^as a newly organized and as yet hardly self-subsistent gov- 
ernment, of barely four millions of subjects, and those widely 
scattered over a vast and thinly populated territory, without a 
fortified seaport or internal stronghold of any kind in its pos- 
session, without a ship or mounted gun in its navy, and w^ith- 
a sailor or a soldier that it could call its own, emphatically 
declaring to the first military power of Europe, — at that time 
certainly more than six times its superior in population, and 
holding ail Europe at bay by its martial prowess, — that it 
must drop its prey, and make it over as a neutrality- offering to 
its hated enemy, because United-States neutral soil was inviola- 
ble, even to its best ally ! 

Would General Banks call that accepting the situation^ 
because ive were too feeble to assert any will of our own ? 

Let me briefly enforce this illustration with two or three 
others of a similar character, occurring within six weeks after 
the first executive resolve to enforce neutrality towards the 
European belligerents was decided upon. 

A few days after the arrival of the " Grange " at Philadelphia, 
and while the question of her restoration was still pending, one 
of the prizes captured by a Charleston-fitted French privateer, 
which Genet had let loose while temporarily sojourning in that 
city, came into Philadelphia for sale ; and the British minister 
complained that there had been another violation of the Presi- 
dent's proclamation, for which he required redress. Genet at 

1 Tor pairticulars of this case, see 1 Am. State Pap. (Cong, ed.), pp. 147, 150; 
1 Opinions of Attorney-Generals, p. 32 ; 3 Jeff. Works, p. 547 ; U. S. Gaz., 
May 1, 1793; lb., May 4, 29; 2 MarshalFs Wash., 2d ed., p. 262. 



Hosted by 



Google 



ITS HONORABLE PAST. 13 

this time had been fully accredited as minister, and now had to 
be encountered in defence of his own doings. 

What was the President's course in regard to this new point 
in neutral procedure? Before, he had had to deal with a sim- 
ple case of violation of territorial jurisdiction : now, he had to 
meet and cope with the French emissary upon the substantial 
business for which he had come to this country; viz., the turn- 
ing of American ports into stations whence to fit out hostile 
expeditions against the governments with which the French 
republic was at war. Hamilton's advice (submitted to the 
President in a written opinion of May 15, 1793, — 4 Ham. 
Works, p. 394) was followed ; and the two officers in charge 
of the prize, the British ship " William," were arrested, and held 
to answer to a criminal charge. The sale of the prize was 
stopped, and the prize itself taken into the custody of the Gov- 
ernment, to be dehvered up to the rightful owner when he 
should establish his lawful title. 

I am tempted to give two short letters which passed between 
the French and American authorities relative to this affair, as 
illustrative of General Banks's thesis, that our conduct in pre- 
serving neutrality was only dictated by weakness, and not the 
result of principle. I quote from the American State Papers 
(Cong. ed. vol. i. p. 151) : — 

Genet to Jefferson (^Secretary of State), 

Philadelphia, June 1, 1793, 
Second year of the Republic. 

Sir, — I have this moment been informed that two officers in the 
service of the republic of France, citizens Gideon Henfield and John 
Singletary, have been arrested on board the privateer of the French 
republic, "The Citizen Genet," and conducted to prison. The crime 
laid to their charge — the crime which my mind cannot conceive, 
and which my pen almost refuses to state — is the serving of France, 
and defending, with her children, the common and glorious cause of 
liberty. 

Being ignorant of any positive law or treaty which deprives Amer- 
icans of this privilege, and authorizes officers of police arbitrarily to 
take marines in the service of France from on board their vessels, I 
call upon your intervention, sir, and that of the President of the 
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United States, in order to obtain the immediate release of the above- 
mentioned officers, who have acquired, by the sentiments animating 
them, and by the act of their engagement anterior to every act to 
the contrary, the right of French citizens, if they have lost that of 
American citizens. I renew, at the same time, sir, the requisition 
which I made in favor of another French officer, detained for the 
same cause and for the same object. 

Genet. 

Jefferson to Geyiet, 

Philadelphia, June 1, 1793. 

Sir, — I have to acknowledge the receipt of your note of the 27th 
of May, on the subject of Gideon Henfield, a citizen of the United 
States, engaged on board an armed vessel in the service of France. 
It has been laid before the President, and referred to the Attorney- 
General of the United States for his opinion on the matter of law ; and 
I have now the honor of enclosing you a copy of that opinion. Mr. 
Henfield appears to be in the custody of the civil magistrate, over 
whose proceedings the Executive has no control. The act with which 
he is charged will be examined by a jury of his countrymen in the 
presence of judges of learning and integrity ; and, if it is not contrary 
to the laws of the land, no doubt need be entertained that his case 
will issue accordingly. The forms of law involve certain necessary 
delays, of which, however, he will assuredly experience none but what 
are necessary. — I have the honor, &c., 

Th. Jefferson. 

P.S. — After writing the above, I was honored w^ith your note on 
the subject of Singletary, on which it is in my power to say nothing 
more than in that of Henfield. 

I need not say, for the information of my readers, that Hen- 
field was energetically and thoroughly prosecuted ; nor that, 
when he was acquitted by the jury (probably through the belief 
that he had not intended any violation of the law) , President 
Washington thought of immediately convening Congress to pass 
a statute which should make the offence plain and heinous to 
popular apprehension. As it was, however, citizen Genet un- 
doubtedly found that American law took its course in trying 
citizen Henfield, an officer in the French service, arrested under 
the French flag, on board a privateer bearing the commission of 
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the French republic, and for a crime which the French minister's 
"mind could not conceive, and which his pen almost refused to 
state." I will add, that, at the earliest opportunity without 
summoning a special session, the President called the subject to 
the attention of Congress in his next annual address ; and that 
his recommendation, as we shall presently see, resulted in the 
passage of the act of 1794, June 5.^ 

1 Eor the judicial particulars of the prize case, the " William," see Findlay v. 
ship " William^" 1 Peters Adm. Rep. p. 12, decided June 26, 1793, where Judge 
Peters held, that, as a judge of an admiralty court, he had no jurisdiction to 
adjudicate upon a prize of war captured in violation of sovereignty, and restore 
it to its owner. The '^ William^' was captured at the mouth of Chesapeake Bay, 
and, as alleged, within United States' jurisdiction ; and was, at the same time, 
made prize of by a vessel fitted out, in violation of neutrality, at Charleston, 
S. C. Judge Peters, looking at the case in the light of a political and diplo- 
matic question between the American and the French Governments, like 
that of the "Grange" just noticed, declined to take jurisdiction of the subject 
matter. • This decision, in all probability, gave rise to the provision of the act of 

1794, ch. 50, § 6, conferring the requisite authority upon the admiralty courts to 
restore prizes captured in American waters, or within three miles of the coast. 

The reader will bear in mind the distinction between violating the territorial 
sovereignty and violating the neutral laws of the neutral nation. Thus the " L'Em- 
buscade" was a French ship of war, duly equipped elseiDhere, when she captured 
the " Grange.'' " The Citizen Genet," the French privateer which made prize 
of the *' William," on the other hand, had been unlaiojully equipped in Charleston ; 
though Judge Peters did not take the latter element into account in making his 
decision (indeed, the point does not seem to have been raised at all), but repu- 
diated jurisdiction on the former head. The Supreme Court, however, in the 
case of Glass v. ^' The Betsey" (one of the prizes of the same privateer, "The 
Citizen Genet"), in January or February following (3 Dall. Pep., p. 6), asserted 
the competency of the Federal courts to adjudicate upon captures made by ves- 
sels fitted out in violation of neutrality ; and in August of the year following, 

1795, actually decreed restitution of such a prize to its original owners, though 
captured on the high seas, it being subsequently brought into an American port, in 
the leading case of Talbot v. Jansen (3 Dall. Rep., p. 133). This jurisdiction con- 
tinued to be asserted and practised by the United-States courts ever after, 
though the principle of its exercise troubled Chief-Justice Marshall, as it has 
other juridical writers who have questioned its regularity. See Chief-Justice 
Marshall's comments upon it, in the Santissima Trinidad case, when that cause 
was up before him for original adjudication in the Virginia Circuit Court 
(1 Brockenbrough Rep., p. 496-9), and again in the case of The Gran Para, 7 
Wheat., 486, where the Chief Justice speaks of the American practice as one 
then become well settled. See also Mr. Harcourt's ingenious criticism on tlie 
point, in the letter of " Historicus" to the "London Times " of Nov. 4. (Times, 
Nov. 6.) 

I am not aware that the point of restoring prizes under the head of violation 
of territorial sovereignty purely — i.e., "in cases of captures made within the 
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Waslilngton's next example of enforcing neutrality had for 
its scene the commercial capital of the country, New- York 
City. On the 8th of June, 1793, one week later than the Hen- 
field correspondence, just cited. Governor Clinton, the Gover- 
nor of the State of New York, acting under instructions from 
the President, seized, with a detacJwient of militia^ the French 
privateer, the "Republican," fitted out in violation of neutrality, 
and then just ready to sail on a cruise, and handed her over to 
the judicial authorities for prosecution. . I will not stop to con- 
sider what was the ultimate issue of the proceeding, which I 
have elsewhere discussed with some detail. See " Precedents of 
American Neutrality," p. 49 ; only remarking, here, that the 
United-States executive held on to the offending vessel with a 
strong hand, notwithstanding the most vigorous and most vio- 
lent protestations of the French envoy, and continued its 
forcible detention of the vessel till all possibility of an infrac- 
tion of neutrality was at an end. 

Here, again, I beg the appreciative reader who weighs the 
diplomatic moment, of seizing hy ^military force the commis- 
sioned privateer of the leading warlihe power of Europe^ 
to answer for himself the question of whether it is likely that 
the policy which dictated such a step was either pusillanimous 
or subservient to foreifi^n dictation. 



waters of the United States, or within a marine league of the coasts or shores 
thereof," within the terms of § 6 of Stat. 1794, ch. 50, and § 7 of Stat. 1818, 
ch. 88 — was ever again made the subject of judicial consideration, after the case 
of the ship " William ; " though the construction of the section just quoted has 
been incidentally alluded to here and there, as by counsel, arguendo, in Talbot v. 
Jansen, 3 Dall., p. 139; and by Livingston, J., in '^ The Estrella," 4 Wheat., 
p. 219. 

For further particulars of this important case, see the " United-States Ga- 
zette," published contemporaneously at Philadelphia, for May 14, 15 ; June 8 
22, 26, 29 ; July 3, 6, and 10, 1793. See Cabinet Opinions, 4 Ham. Works^ 
p. 394; 76., 463; 1 Am. State Papers, pp. 160, 161, 175; 1 Opin. Atty. Gen. 
p. 40. 

Por further particulars of Henfield's case, see Wharton's State Trials, p. 49 
U.S. Gazette, June 5, and July 31, 1793 ; 4 Ham. Works, p. 461 ; 5 Ham. (J. C.) 
His. of Rep, p. 345. Though Henfield came into Philadelphia in charge of the 
" William," as prize-master, it would seem from the French Minister's note, as 
above, that he Avas arrested on board the privateer, " The Citizen Genet," which 
was lying in port at the same time. 
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And so I might go on with the three months' struggle which 
Washington kept up with French unneutral lawlessness as em- 
bodied in Genet's revolutionary career, and which struggle only 
culminated with the demand of the recall of the turbulent French 
envoy, on the 16th of August, 1793, in that despatch of the 
American Secretary of State, of that date, to Mr. Morris, our 
minister at Paris, which undoubtedly ranks among the ablest 
and boldest state-papers which this country has ever produced. 
(Am. State Papers, p. 167.) How far the fame of it belongs 
to Jefferson, whose signature it bears, or whether it was Hamil- 
ton's work, — as his son and biographer, Mr. John C. Hamilton, 
renders highly probable (Hamilton's History of the Republic, 
vol. V. p. 333, &c.) , — I will not venture to affirm. But I will 
venture to assert, that its fame, by whichever of Washington's 
Secretaries it may have been composed, is the property of the 
nation, of which General Banks, I am sure, did not designedly 
intend to deprive his country, in the remotest degree, w^hen he 
uttered his disparaging remarks about our early neutral history. 

Of course, Washington's vindication of neutrality, and, I 
may add, nationality, did not end with Genet's ministership. 
I should be glad to cite other specimens of the first President's 
assertion of a just and independent policy of neutrality towards 
France during the remainder of his administration, particularly 
under the Secretaryship of Mr. Pickering, whose despatches in 
reply to Genet's successors will compare favorably, in my judg- 
ment, with those of any of Washington's secretaries ; but I 
have adduced enough, I think, to enable the reader to judge 
whether, as towards France, General Banks's assertion holds 
good, that our policy was adopted, because "it answered the 
demands of other governments." 

But I suppose General Banks will urge that the power to 
which he more particularly refers, as dictating our neutral 
course, was England. I believe that I cannot mistake his 
intention to indicate that Government, when he speaks, as he 
does in his Report (p. 2), of — 

" the power that prompted the original enactment of the act of 
1794 ; " 

and, again (p. 3), of — 
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" prohibitions sufficiently stringent to satisfy and silence the claims of 
the nation most ambitious for supremacy upon the land and sea." 

It was fear of England^ then, that constrained Washington- 
into a policy which "was not just, but necessary." 

Does the Chairman of the Committee on Foreign Affairs for- 
get that our relations towards England, at this period of 
1793-4, were on so hostile a footing, that Chief-Justice Jay 
was sent out there on his famous mission, at that era, not so 
much to make a treaty^ as to save a war between the two coun- 
tries? Let me cite a half-dozen lines of historic proof to this 
point, not to convince General Banks of the historical fact, — 
for I do not doubt that he is already well aware of it, — but 
for the proper presentation of my point to the judgment of the 
reader. 

A clause in Mr. Jay's instructions ran thus : — 

" A fall persuasion is entertained, that, throughout the whole 
negotiation, you will make the following its general objects : To 
keep alive in the mind of the British minister that opinion which the 
solemnity of a special mission must naturally inspire, of the strong 
agitations excited in the people of the United States, by the dis- 
turbed condition of things between them and Great Britain ; to repel 
wavj for which we are not disposed, and into which the necessity of 
vindicating our honor and our property may, but can alone, drive us ; 
to prevent the British ministry, should they he resolved on war^ from 
carrying with them the British nation ; and, at the same time, to 
assei^t with dignity and firmness our rights and our title to reparation 
for past injuriesJ^ (1 Am. State Papers, p. 472.) 

Following up his instructions, three weeks later, Mr. Ran- 
dolph, Secretary of State, who had succeeded Mr. Jefferson in 
that office, writes to Mr. Jay at London, under date of May 
27, 1794, among other things, as follows : — 

"The late conduct of Mr. Hammond [the British Minister at 
Philadelphia] is that of a minister foreseeing a rupture with the 
United States, and collecting every scrap of exceptionable matter, 
however small, in order to swell the list of grievances in some future 
manifesto. ... In the mean while, I enclose to you the proceedings at 
Newport, in E-hode Island, which involve too much delicacy to be 
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delayed in the communication. But all these events, proceeding as 
they do from a state of inflammation which the British Government 
has it in their power to extinguish, manifest the necessity of an imme- 
diate adjustment of^oiir disputes-J' (1 Am. State Papers, pp. 474-5.) 

These two letters were w^ritten within one month — the last 
within one week — of the passage of the act of 1794, June 5. 
And in view of the exjjose of our relations towards England 
which they furnish, for that very moment^ I think I may 
safely ask the question, wdiether England can be supposed to be 
one of " the favored nations whose supremacy we were intending 
to perpetuate" by' that legislation. 

But I go farther, and assert that fear had as little to do wdth 
influencing the neutral policy of Washington's Administration 
towards the British Government as favor or affection. Have 
General Banks and his committee forgotten with what an equal 
hand President Washington dealt out his measures of neutral 
severity towards repressing English violations of our territorial 
sovereignty, as well as towards those in the interests of France ? 
I will not say that he had so frequent occasion to interfere with 
the former as with those in behalf of the latter power; but 
that he administered the law of neutral impartiality in the same 
spirit, and with equal fearlessness, towards one nation as to- 
wards the other, can, I think, be plainly demonstrated. I cite 
a few proofs in passing. 

Plere is an acknowledgment from Genet himself, on that head, 
under date of June 25, 1793. Genet is writing to Jefferson 
(1 Am. State Pap., 159) : — 

Philadelphia, June 25, 1793, 
Second Yew^ of the Republic of France. 

I learn with infinite pleasure, by your letter of the 23d of this 
month, that the Government of [the State of] Georgia have caused to 
he stopped a vessel^ armed in that State^ for the purpose of cruising 
against the French^ and that the 'persons interested in this vessel ivill . he 
prosecuted, . . . 

Accept, sir, &c. Genet. 

July 9 (1793), M. Genet (1 Am. State Pap., p. 163), hav- 
ing requested the Governor of Pennsylvania to order the " Jane/' 
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an armed English privateer, out of the port of Philadelphia , 
Mr. Jefferson recites, in his letter of August 16 to Mr. Morris 
(1 Am. State Pap., p. 169), that the Government of the United 
States, finding that the privateer had bought new gun-carriages 
in Philadelphia to mount new guns which she had brought into 
port in her hold with her, and was opening new port-holes for 
those additional guns, ordered the carriages to be relanded^ 
and the port-holes to be stopped up; which orders were com- 
plied with, and the privateer went out of port in the same outfit 
as that with which she had come in. 

In the same sense, the French Minister for Foreign Affairs, 
writing to Genet from Paris, under date of Jjaly 10, 1793, after 
berating him soundly for his disregard of American neutral dig- 
nity and rights, says, " TFe have never made an ineffectual 
demand on that Government [the American] , and we have 
always found there the most friendly disposition.*' ("Docu- 
mens Historiques," Appendix to De Witt's Memoir of Jefferson, 
p. 526.) 

But as illustrative of our treatment of the "must favored 
nation," if General Banks means to indicate England by that 
epithet, I beg my reader's leave to bring forward a little epi- 
sode of our neutral history, which is not, indeed, strictly illustra- 
tive of American neutrality, but which is so strongly in point, 
to the question whether our Government acted under duress 
towards England at the period of 1793—4, that I think the reader 
would be sorry to have me omit it. It is a vindication of neu- 
tral rights on first principles, which never seems to have found 
its way into the text-books of international law, or the popular 
histories of the United States, but which is referred to as a 
grave State matter by Mr. Randolph, in the letter of May 27, 
1794, just cited, and which undoubtedly occurred as a matter of 
fact in the way which I am about to narrate. I take my data 
from authentic original sources, in the Congressional collec- 
tion of State Papers (1 Am. State Pap., p. 466, &c.). 

In the month of May, 1794, His Britannic Majesty's sloop- 
of-war, the "Nautilus," Captain H. W. Baynton, came into 
Newport, E.I., in need of fresh provisions and supplies. 
Captain Baynton made application to the General Assembly of 
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the State, which happened then to be in session at that place, 
for necessary leave to victual and furnish his ship. [Why such 
leave should have been necessary, except as illustrative of the 
disturbed relations of the country towards England, I do not 
understand.] The Assembly took the application into con- 
sideration, and, while deliberating upon it, were informed that 
the British vessel had a number of impressed American seamen 
among her crew, who were detained on board against their con- 
sent. The intelligence causing much excitement, the Assembly 
proceeded to investigate the matter. 

They sent a message to Captain Baynton, soliciting his at- 
tendance, and, at the same time, requested the presence of all 
the judges of the State and Federal courts to advise with them 
how to deal with the emergency, in case the intelligence should 
prove true, and in case the British officer should refuse to re- 
lease his American sailors. Captain Baynton, who happened to 
be on shore, made no objection to obeying the invitation, and 
attended the Assembly, in company with his lieutenant and the 
British vice-consul . 

At the request of the Assembly, the judges conducted the 
inquiry. They informed the British officials of the statement 
which had been laid before them, and expressed the hope that 
they would furnish the fullest satisfaction upon the delicate sub- 
ject of inquiry. The captain denied that he had any such 
seamen as were described on board his vessel, and so did his 
lieutenant. Captain Baynton demanded their names, and de- 
clared that he did not choose to take such seamen on board, and 
had never pressed any such among his ship's crew. The judges 
told him that they were not able to give the names ; upon which 
he undertook to throw doubt upon the complaint altogether. 

The judges, in reply, called a witness, who testified, under 
oath, that he had been told, by one of the ship's barge-men, that 
there were as many as thirteen American sailors on board the 
" Nautilus," and that three of them had been pressed. The cap- 
tain still appeared to disbelieve the matter ; and it was then pro- 
posed to him that a citizen or two should accompany him or his 
lieutenant aboard the ship, and make the necessary inquiry. 
The captain at first assented to this ; but, on the consul's drop- 
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ping something against the propriety of allowing a search of 
the ship, he recalled his consent, and refused to permit any such 
visit. Much argument was used to convince him of the pro- 
priety of so doing, but to no purpose. The captain main- 
tained that his word ought to be sufficient, and he would go no 
further. 

Finally, after the judges had exhausted their powers of per- 
suasion, Captain Baynton broke up the conference with ex- 
pressing his surprise at being thus cross-questioned, and 
demanded if he was to consider himself a prisoner. He was 
told that he was not a prisoner, and that no such step had been 
resolved upon. The judges then proposed to leave him and his 
lieutenant and the consul in a room by themselves, to see if they 
could not arrange something which should be satisfactory to 
all parties. This again was declined ; and thereupon the two 
officers attempted to burst out of the hall into the lobby, but 
found themselves stopped by a crowd of people, who besieged 
the outer doors, and presently came back expressing apprehen- 
sions for their safety. The judges assured them of protection 
and perfect safety while with them, and again urged upon them 
some measure of satisfaction. This they peremptorily declined 
to give ; and thereupon — the judges having first communi- 
cated the result of the conference to the Asseuibly — that body 
took up the subject in legislative deliberation, and passed the 
following resolve : — 

Lower House op Assembly. 

Whereas complaint hath beea made to this Assembly, that sun- 
dry citizens of the United States are illegally detained on board of a 
certain sloop-of-war, called the '' Nautilus," belonging unto His Britan- 
nic Majesty, commanded by H. W. Baynton, now riding at anchor in 
the road of Newport, within this State : It is hereby voted and re- 
solved, that the said Captain H. W. Baynton and the lieutenant of 
said sloop-of-war, who are now on shore, remain there until investi- 
gation of the subject of said complaint be had before the judicial 
authority of this State and District. 

To effect which purpose, it is further voted and resolved, that, on 
condition the said H. W. Baynton consent thereto, Messrs. Henry 
Sherburne, John L. Boss, Samuel Wardwell, Christopher Ellery, and 
William Davis be a committee from this Assembly to go on board 
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the said sloop-of-war with Mr. Thomas W. Moore, vice-consul of his 
Britannic Majesty for the District of Rhode Island, and request of 
the commanding officer now on board said sloop-of-war an exami- 
nation of the crew thereof, and report to the judicial authority of 
this State and District the names of any citizens of the said United 
States, there detained, as aforesaid ; and that the said judicial author- 
ity take examination of the birth and residence of such citizens, and 
enlarge those ivho^ on such examination^ are found to he citizens of any 

of the said United States. Voted, &c, 

Samuel Eddy, Clerk, 
In the Upper House. 
Eead the same day, and concurred. By order. 

Henry Ward, Secretary. 

The report of the General Assembly, from which I have 
quoted and abbreviated as above, then proceeds to give the 
dejioiiement of the affair as follows : — 

'' The officers were informed of this resolution ; and, a conversation 
more cool and candid having taken place, the captain agreed that the 
gentlemen mentioned in the foregoing act of the General Assembly 
might go on board his ship. The consul agreed to go with them ; and 
the captain sent a letter (which he first showed to the judges) to the 
commanding officer on board, directing him to give those gentlemen 
all the satisfaction in his power, as to there being any Americans on 
board. Those gentlemen proceeded on board, and were received with 
the utmost politeness. The books and lists of the men were shown, 
and the people called upon to declare whether there were then any 
Americans unwilling to remain on board. Six appeared (as, by the 
following copy, taken by the committee from the shipping-book itself, 
and by their own declaration) to be Americans. [The names and 
homes of the six American sailors are then set out in full.] — N.B. 
The entries appeared to be made by some officer of the ship, and no 
signature of the sailors." 

The committee then certify to the entries being truly copied, 
and sign the report with their names in full. 
The legislative report then proceeds : — 

" The captain immediately declared that he was surprised ; that 
four of them, he now believed, were Americans, but he was willing 
the six should be brought on shore, and as many as were Americans 
he would immediately discharge. His barge went again on board 
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witli his written orders, ' Send the six men on shore to be examined 
immediately.' Tlie six sailors were soon brought on shore. The 
officers were convinced that they were all Americans, and the captain 
agreed that they might go where they pleased, and that in the morn- 
ing he would send their clothing on shore, giving them written dis- 
charges, and certificates for their wages ; and the consul freely offered 
to take the certificates, and give the sailors their money for them ; 
whereupon entire good-humor appeared fully restored, and the officers 
with the consul retired. In the morning, the captain sent an officer 
on shore, who fully completed the business, agreeably to the captain's 
agreement." 

The report of the legislature is signed by the United-States 
District Judge, and five State judges ; and thereupon it was 
voted by the General Assembly, that the Governor be requested 
to send a copy of the report to the Secretary of State of the 
United States, as soon as may be. Accordingly, an official 
transcript of the proceedings, as above, finds its place in the 
United-States State Papers. 

I will only add, that, Captain Baynton having made the 
amende honorable^ the Assembly of Rhode Island voted there- 
upon that the Governor might furnish his ship with all the 
necessary supplies. 

What sort of a reception Captain Baynton had from the 
British Admiralty when he reported his doings at home, or how 
this affair was ultimately arranged between the two govern- 
ments in their diplomatic negotiations wdth each other, I am 
unable to answer. Our published State Papers throw no further 
light upon it, that I am aware of, beyond the mention con- 
tained in Mr. Randolph's letter, as above ; and probably the 
British Government took no pains to bruit the transaction fur- 
ther. But no one, I think, who ponders on this little piece of 
homespun justice — where American judge-made and judge- 
administered law of nations fairly matched and equitably got 
the better of British press-gang usurpation — can fail to recog- 
nize, on the part of the American people, a spirit of self-help and 
a resolution to oppose foreign aggression at all hazards, quite 
incompatible with borrowing their policy from foreign dicta- 
tion. 
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CHAPTER III. 

Early American neutrality was as just as it was fearless ; and this, from the ne- 
cessity of the case, to satisfy French jealousy. — What occurred at the " Alex- 
andra " trials in the way of quoting American precedents proves this. — 
American neutral law cited there with the greatest respect. — The Crown 
lawyers, however, hedged as to the "Alabama^' question. — Hamilton enti- 
tled to chief praise for inaugurating American neutrality. — Hamilton and 
Jefferson's State papers a proud possession for the United States. — Authori- 
tative vindication of our neutral fame. — Mr. John Ward. — Sir Kobert Phil- 
limore. — Mr. Dana's summary (note). — Citation of Mr. Canning's famous 
panegyric on American neutrality. — Mr. Rush quoted to the same point. — 
These authorities show how bad the starting-point of the new movement, in 
disparaging the country's fame, must be. — Why should not the neutrality of 
the republic surpass the expectations of monarchical Europe? 

But, says the committee's Report, if our early neutrality laws 
were not forced upon us, they were not adopted because they 
were just in themselves. There, again, I join issue with the 
chairman, and the indorsement of his views by the House of 
Kepresentatives . 

I maintain that they were as just as they were the expres- 
sion of a courageous independence. 

One consideration alone, reasoning a 'priori^ would seem 
almost suiRcient to dispose of the question. Is it possible, that 
the United States, in view of their obligations to France, could 
have professed any other neutrality than that founded on the 
purest principles of international impartiality? While France 
was holding up the treaty of 1778 for our observance, under 
which the United States had received such great favors, and by 
whose terms they were so nearly bound to an alliance offensive 
and defensive with that country, could any other plea have 
stood a moment's examination than that having its basis in a 
neutrality pure and simple? In the nature of things, therefore, 
Washington and his Cabinet had immediate recourse to the 
writings of the best exponents of the law of nations, to define 
and to defend their course. Grotius, Bynkershoek, Vattel, 

4 
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and other authorities of that clay, became as familiar at Phila- 
delphia, as Wheaton and Kent and Lord S to well have since 
become at Washington at the epoch of the ^' Trent" affair. Only 
there were much fewer persons to be found in 1793-4 who 
knew how to read and master the old international-law waiters 
in Latin and French, than could be found in 1861 competent 
to examine and discuss the same class of topics, when treated 
by English and American publicists in their own mother 
tongue. 

I cannot be mistaken, therefore, I believe, in supposing, a 
priori^ that the neutral law of the United States, at the outset, 
was sought to be based on the justest and most scientific princi- 
ples ; and it is to this circumstance quite as much perhaps as 
to its fearless enforcement, that it owes its celebrity. If any 
proof were wanting to corroborate this idea, it would be fur- 
nished, it seems to me, by what occurred at the "Alexandra" 
trials (jury and law) in England, in 1863. On those occa- 
sions, for the first time for forty years, as they themselves con- 
fessed, the English judges and lawyers were compelled to study 
the elementary principles of neutral law, as embodied in the 
respective foreign-enlistment acts of England and the United 
States. But it was only in the jurisprudence of the latter coun- 
try that they w^ere able to find these principles expounded and 
applied. With belligerent law they had been sufficiently con- 
versant, from the almost normal attitude of Great Britain as a 
warrino: Government : but neutral law was to them an essen- 
tially unknown province. 

How^, then, did American neutrality strike them ? One and 
all paid homage to its early development under the hands of 
Hamilton and Jefferson. It would seem as if they could not 
get beyond it. On the one hand. Sir Hugh Cairns, for the 
claimants of the "Alexandra," insisted that Hamilton's "Instruc- 
tions to Collectors" embodied all the law of nations on the sub- 
ject ; while, on the other hand, the Crown lawyers were in doubt 
wdiether those instructions did not go beyond it, and overstep 
the line of international obligation. By way of hedging on the 
"Alabama" question, as I believe I am justified in inferring, 
the Attorney and Solicitor Generals contended that the Ins true- 
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tions did thus surpass the limit of neutral duty. But all con- 
cerned agreed in recognizing the moral integrity and legislative 
and judicial skill, with which Washington's policy of neutrality, 
at that day, was inaugurated and practically enforced. 

Beyond doubt, much the greatest share of praise, for ih^ in- 
auguration of this national policy, is due to Hamilton. He 
certainly first broke ground in the Cabinet in that direction, and 
ultimately carried President Washington with him. Besides 
being the originator, if not the draftsman, of the Neutrality Pro- 
clamation, and the author of the "Instructions to Collectors," 
and the writer of the various papers, "Pacificus," " Camillus," 
"No Jacobin," &c., in popular advocacy of Washington's for- 
eign policy, he drew the act of 1794, as noticed by General 
Banks himself. 

Jefferson, on the other hand, though in entire antagonism to 
Hamilton on the question of the French alliance and similar 
subjects connected with the observance of neutrality, w^as ulti- 
mately compelled to come into his views in the main ; and, as the 
mouthpiece of the Executive, to set them forth in its communi- 
cations with foreign powers. Whether, in those masterly de- 
spatches, he merely echoed the sentiments of the President and 
of Hamilton, simply clothing them with, his own felicitous dic- 
tion, or whether, to a large extent (as his biographers and 
friends assert), the matter, as well as the manner, of those 
famous compositions were his own, I will not undertake to 
decide. I will only venture to af&rm, that neutral law, as em- 
bodied in the State papers of Washington and his Secretaries, 
and as enforced in the legislation and jurisprudence of his ad- 
ministration, furnishes as bright an example of exact and upright 
neutrality, based on scientific and impartial principles, as the 
history of the world can produce. 

If I may be supposed to state this matter too strongly, through 
patriotic pride, I beg to quote two or three corroborating au- 
thorities from foreign sources, by way of meeting the dis- 
paraging statements of the Eeport from the House Committee 
on Foreign Affliirs. 

Says Mr. John Ward, the author of the " History of the Law 
of Nations," and of the treatise on "The Rights and Duties of 
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Belligerent and Neutral Powers," which Chancellor Kent says 
" has exhausted all the law and learning applicable to the ques- 
tion," in writing in 1801, four years after Washington's retire- 
ment : — 

" Of the great trading nations, America is almost the only one that 
has shown consistency of principle. The firmness and thorough under- 
standing of the laws of nations^ tvhich during this loar \_the French 
devolution'] she has displayed^ must for ever rank her high in the scale 
of enlightened communities.'" (Ward's " Rights and Duties," &c., 
p. 166.) 

Says Sir Robert Phillimore, the present Queen's Advocate, 
and author of the most comprehensive and systematic "Commen- 
tary on International Law " that England has produced : — 

" The conduct of the United States with respect to this matter [the 
principles professed by the armed neutrality of 1780] has been, under 
the most trying circumstances^ marked, not only by perfect consistency, 
but hy preference for right and duty over interest and the expediency 
of the moment." (Com. on Int. Law, vol. iii. p. 282.) 

So, the same writer, after giving a summary of our practice 
and jurisprudence in seizing and condemning vessels captured in 
violation of neutrality, says, — 

" In these doctrines, a severe hut a just conception of tlie duties and 
rights of neutrality appears to be embodied." (7^., p. 427.) 

So, again, in quoting Washington's language to the French 
Government in 1795, upon the point of our insisting upon neu- 
tral property being safe under the belligerent flag, — a point 
where the French were quite as outrageous towards us, as in 
insisting that we should allow them to use our ports as a basis 
of hostilities as:ainst England, — Mr. Phillimore characterizes 
the American despatch as " an honest and courageous " vin- 
dication of our rights. 

But I have no intention of wearying the reader with a col- 
lection of authorities to corroborate a statement so generally 
accepted, and so much a part of every well-educated American's 
knowledge, as that our early neutral history is a just cause of 
national pride. I have cited the above two text-writers almost 
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at random, because they happen to bring out the traits which I 
am considering; viz., whether our neutrality was not as honest 
and wise as it was independent and brave. ^ 

There is one piece of national reputation, however, connected 
with our fulfilment of the dictates of public law, so a'propos to 
this matter of enacting or repealing neutrality statutes, that I 
must ask the reader's indulgence to quote it. I mean what was 
said by Mr. Canning, when British Secretary of State for For- 
eign Affairs, in urging upon his countrymen the example of the 
United States, to induce them to retain on their statute-book 
the British Foreign-Enlistment Act, w^hose repeal was then un- 
der consideration, and which act, so far as I now remember, is 
the only British legislation ever borrowed from the United 
States. 

The quotation is a familiar one to many of my readers ; but it 
cannot well be overlooked, when we hear the Chairman of the 
Committee on Foreign Affairs of the House of Representatives 
of the United States gravely and deliberately declaring to that 
body, as General Banks did in the late debate of July 26, that 
"/^e did .not like to say much about the history of this \_oitr 
neutraT] legislation^ because it ivas Jiot an agreeable subject,'''' 
(Washington Globe, July 30.) On the contrary, I believe no 
American can fail of having the subject made agreeable to him, 
by listening to the sentiments of approbation of our neutral poli- 
cy, on the part of one of the greatest of British statesmen, whose 
political antecedents by no means inclined him to flatter us. 

Mr. Canning, then, as one of the British ministry, having 
been largely instrumental in effecting the adoption of the For- 
eign-Enlistment Act in 1819, — four years later, in 1823, as 
Foreign Secretary, took up the word in Parliament, on behalf 
of the Government, to prevent its repeal. In the course of a 
memorable speech on that occasion, in the House of Commons 
(April 16, 1823), he used the following language : — 



1 Mr. Dana, in his valuable and extended annotation on neutrality, in his 
recent edition of '^Wheaton's Elements of International Law,^^ says, without 
specifyinij instances, " The course pursued by Washington and his Cabinet, in 
sustaining neutrality and impartiality, has received the commendations of the 
masters of public law in all nations." (Note to p. 640.) 



Hosted by 



Google 
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" I do not now pretend to argue in favor of a system of neutrality ; 
but, it being declared [by proclamation] that we intend to remain 
neutral, I call upon the House to abide by that declaration so long as 
it shall remain unaltered. . . . We have spent much time in teaching 
other powers the nature of a strict neutrality ; and, generally speak- 
ing, we have found them most reluctant scholars. All I now call 
upon the House to do is to adopt the same coarse luhich it has recom- 
mended to neutral poioers upon former occasions. If I ivished for a 
guide in a system of neutrality, / should take that laid doion hy 
America^ in the days of the presidency of Washington^ and the secretary- 
ship of Jefferson, [After giving a brief historical summary of that 
system and' practice, he then added:] Here^ sir^ I contend^ is the 
priyiciple upomvhich toe ought to actJ^ — Hansard, Pari. Deb., vol. viii. 
new series, p. 1056. 

Mr. Rush, our minister to London at that period. ha§ set 
down in his diary some account of his meeting Mr. Canning, a 
few days after his paying this notable tribute to the United 
States, and of the interest which this speech excited among the 
foreign ministers then resident at the British Court. On his 
telling Mr. Canning, on this occasion (a diplomatic dinner given 
by the British Foreign Secretary, April 23, 1823, and attended 
by all the foreign ambassadors and ministers then present in 
London), "with what pleasure I had read it," Mr. Canning 
remarked, "that he had lately been examining the State papers 
of our Government at that era, and that they presented, in his 
opinion, especially the letters of Mr. Jefferson, while Secretary 
of State, principles well fitted to enter into a neutral code." 

"The ambassador of the Netherlands," adds Mr. Kush, 
" who sat close by, appeared to listen with as much interest as I 
did to this tribute, from such a source, to the American defence 
of neutral rights ; and another ambassador, from a larger power, 
who sat further off, and who had not been able to hear distinctly 
what Mr. Canning had said, sought me out on the day follow^- 
ing, on purpose to ascertain what it was Mr. Canning had said 
to me about neutral rights. I told him ; adding that what he 
had publicly said in the House of Commons, on the 16th, 
amounted in effect to the same thing." ("Residence at the 
Court of London from 1817 to 1825^," p. 464.) 

Had General Banks sat in Mr. Rush's place at Mr. Canning's 
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dinner-table in 1823, he certainly must have found American 
neutrality a more agreeable subject than he did in the House of 
Representatives in July, 1866 ; and I am quite sure that the 
G eneral is the last man who would intentionally make any 
minister of the United States at the Court of St. James, at the 
present moment, uncomfortable or unhappy by designedly dis- 
paraging his country's fame. 

I quote again from Mr. Rush, while I have his volumes in 
hand, a few more paragraphs illustrative of our neutral reputa- 
tion. I do so the more readily, because, as is not unknown to 
many of my readers, Mr. Rush took an active part in inaugu- 
rating the Monroe Declaration, — being the channel through 
whom Mr. Canning, as British Foreign Secretary, first con- 
veyed his request to the American Government that they 
would put forth that Declaration, and officiating as American 
envoy at the British Court, all through Mr. Monroe's two 
presidential terms. Standing in that relation to the country 
and the President, he, of course, next to Mr. Monroe himself, 
and his Secretary of State, Mr. John Quincy Adams, would 
understand the bearing of the new "Monroe" Declaration 
upon the former principles and practice of neutrality avowed 
and acted on by the United States. Says Mr. Rush in his 
"Occasional Productions," in a letter addressed to a friend, 
under date of 1851, and written six years after the publication 
of his diary of a "Residence," — 

" From the commencement of the wars of the old French Revolu- 
tion, and earlier, the State papers of the United States which aimed 
at upholding the fair rights of the neutral flag, and thus maintaining 
the domain of commerce and civilization, would probably form, were 
all collected and arranged, the best international code under this head 
to be found in any one volume extant of the same compass. . . . 
On page 465 [of the ''Residence"] I have mentioned the manly 
homage which that eminent English statesman, Mr. Canning, when 
Foreign Secretary, and who was not thought to have heen over-friendly 
to us at earlier periods of his life, ultimately paid in Parliament, when 
the war was past and gone, to some of our neutral doctrines. . . . 
They are doctrines that will probably receive more and more appro- 
bation from all nations, as time goes on, and continues to bring with 
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it, as we may reasonably hope, further meliorations of the code of 
war. They are as replete with international Avisdom as with Ameri- 
can dignity and spirit. . . . Come what may in the future, we can 
never be deprived of this inheritance. It is a proud and splendid 
inheritance." (Rush's '' Occasional Productions," pp. 164, 176, 177.) 

I have dwelt thus much upon the point of our traditionary 
good name for an honest and independent neutrality, not 
because I have for a moment supposed that General Banks, 
or his committee, or the House of Eepresentatives, were at all 
ignorant of that salient trait in our national history ; still less 
because I am myself taken with the passing compliments of 
writers or speakers who naturally desire to say something agree- 
able to American readers ; but because I desire to make it ap- 
pear how bad that legislative scheme must be which requires for 
its starting-point such a depreciation or renunciation of our past 
neutral renown as this in question. If all monarchical Europe 
has hitherto admired the firmness and consistency with which 
the American republic have thus far upheld the cause of inter- 
national law and good order, does it not argue a bad setting- 
forth, in a different direction, to hear a public man asserting that 
all that " properly belongs to another age, and is not of us 
nor for us"? (Report, p. 7) — nay, to hear the Chairman of 
the Committee on Foreign Affairs of the House of Representa- 
tives indulging in a sneer at England's " approving our conduct, 
as better than she had a right to expect " ? 

I beg leave to ask, whether it is not our crowning glory, that 
we have always demeaned ourselves better than England, or 
any other monarchy of the old w^orld, supposed they had a right 
to expect of us. 

But I must return again to the topic of subservience to for- 
eign dictation which General Banks uses with so much vehe- 
mence against our later neutral legislation. 
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CHAPTER IV. 

Notice of United-States neutral legislation since 1794. — A great mistake to suppose 
that the law of 1794 has been essentially changed by later statutes. — The 
amount of actual change considered. — The law of 1797 a mere patch to prevent 
American privateering from a foreign base. — Its efficacy afterwards mainly 
done away with. — The law of 1817 introduced two new provisions ; viz. provid- 
ing for unrecognized governments, and adding the " bonding " clauses. — As to 
the first, no question made. — As to the second, it is strongly denounced by the 
Eeport. — But Earl Russell has proved these clauses to be of no avail to stop an 
" Alabama," and they have really been almost shorn of their vigor. — The act 
of 1818 changed the law less than that of 1817, and only relaxed its severity. — 
Its features noticed, and the odium excited against it shown to be unjust. 

— ¥r^ere the changes of 1797, 1817, and 1818 made at British dictation? — 
Supposing they were, what follows'? — Instances noticed in which we altered 
our laws at the instance of England. — Note on law of 1838 in aid of the Cana- 
dian authorities, and English application for enforcement of neutrality in 1854. 
— • These instances so many arguments for British liability for the ^' Alabama." 

— Mr. Canning cited to prove that England must do as she has been done 
by. — The ''Artigas" precedent no authority to the contrary. — Note on that 
precedent, showing that the Portuguese would hold England liable under it for 
the doings of the Alabama, and that the precedent has not yet been developed. 

— True application of the argument, showing that England is bound to reciprof 
cate our legislative favors ; nor can she say that we volunteered or yielded 
too much. — Our own statesmen have acknowledged our obligation to adapt 
our laws to foreign protection, or else to respond for their insufficiency. — Con- 
temporaneous declarations of Mr. Eorsyth, Mr. Lowndes, Mr. Samuel Smith, 
and Mr. Middleton, at the date of 1818. — This view, so important to the '' Ala- 
bama " reclamations, lost sight of in the new movement. 

Thus far I have endeavored to confine myself to the earlier 
stage of our neutral history, — that of Washington's administra- 
tion, and of Hamilton and Jefferson's enforcement, as two of 
Washington's principal Secretaries. 

I pass now to hastily review the changes in our neutral laws 
which have occurred since that era down to the latest revision 
of 1818, constituting the present neutrality code of the United 
States. This review seems important, if not interesting, for its 
bearing u]3on our present grounds of complaint against Eng- 
land. 

5 
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It seems obvious that General Banks, and the House of Rep- 
resentatives with him in their recent legislation, have labored 
under an egregious error, in supposing that a substantial change 
in principle, as well as an important modification of details, have 
been wrought in Hamilton's code of 1794, by the three succes- 
sive acts of 1797, 1817, and 1818. To be sure, while the 
discussion of the committee's projected new law was going on, 
at the recent session of Congress, Mr. Jenckes, of Rhode Island, 
inquired of the chairman, — 

"Whether the law now reported is not substantially the original 
neutrality law of the United States, the first one ever adopted by any 
nation." 

To which General Banks replied, — 

" The Bill reported, I will say, in answer to the inquiry of the 
gentleman from Rhode Island, is identical Avith that adopted during 
Washington's administration, and from which we have since de- 
parted." {" Globe," July 26.) 

And again, just at the close of the debate : — 

" The proposition submitted by the committee is, that we shall 
return to the statutes and policy of the age of Washington." 

* I shall have occasion hereafter, more particularly under the 
head of Fenianism, to examine how far the chairman's state- 
ment of the identity of his Bill with Hamilton's law is borne out 
by the Bill itself; but meanwhile I confine myself to the 
inquiry, what amount of departure from the statute of 1794 
was really efi[ected by the three later enactments referred to, 
and whether the prejudice sought to be raised against them in 
the recent congressional movement has been justly stirred up. 

The first enactment of 1797 (chap. 1), adopted some three 
years later than that of 1794, and approved by President Adams 
after Washington's term of office had expired (not before^ as 
General Banks seems to suppose at page 10 of his Report, 
where he says "the statutes of 1794 and 1797 enabled Wash- 
ington to disregard public opinion and maintain neutrality 
between France and England"), was a mere legislative patch, 
adopted at the suggestion of the British minister, Mr. Liston, 
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and had for its object to prevent American citizens from fitting 
out privateers in foreign countvies against nations with whom 
the United States were at peace, or against the United States 
themselves. It did not inaugurate the first prohibition of pri- 
vateering generally, as General Banks seems to suppose 
(Report, p. 2), but only privateering from a foreign basis ^ 
and against the home Government as well as foreign countries. 

Probably this statute served a useful purpose, for the time 
being, in deterring from privateering against English commerce 
from French West-India ports, and to some degree against buc- 
caneering upon our own commerce from the same basis of 
operations. I doubt, however, if a single conviction was ever 
had under the law, — for how could the United States deal with 
its subjects offending against neutrality in foreign parts, unless 
they afterwards voluntarily returned to American soil to subject 
themselves to its jurisdiction? — and when the statute came to 
be revised in 1818, it had all its neutral efficacy taken out of it, 
by the omission of the clause relative to depredations on for- 
eio^n countries. This act mav be dismissed, therefore, from 
further consideration, except to say, that General Banks, in his 
new project, — obviously intending to destroy its remaining 
vitality, and doubtless supposing that that vitality was of con- 
siderable importance, — strikes it out entirely from his Bill; 
with what eflfect, I shall have occasion to consider hereafter. 

The act of 1817 (chap. 59) contained two new important 
features : first, in forbidding the fitting-out of vessels to cruise 
in the service of " any colony, district, or people," thereby sup- 
plementing the provisions of 1794, by providing for the case of 
unrecognized governments (a flaw disclosed by the case of 
Gelston V. Hoyt^ 3 Wheat. Rep., 246), where the ship 
" American Eagle " had been fitted out for one of the Haytien 
combatants, Chrlstophe or Petion, but which was held to be no 
offence, for the reason that neither of the chieftains had been 
recognized as " a foreign prince or state," under the statute of 
1794) ; and, secondly, in requiring every armed ship, sailing 
out of an United-States port, to give bond that her owners 
shall not use her in a belligerent service, and in further author- 
izing the collectors of the several ports to detain any such ves- 
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sel, whose " cargo principally consists of arms and munitions of 
war," until such bond shall have been given, or the President 
of the United States shall have been consulted. 

With the first of these provisions (which is also copied into 
the British Foreign-Enlistment Act) , General Banks finds no 
fault, that I am aware of. Its justice is so obvious, — if any 
nation undertakes to observe neutrality at all, — that I do not 
wonder at its being thus summarily dismissed. 

With the second provision, however, embraced in two sepa- 
rate sections of the law of 1817, the General enters into a 
vehement contest ; affirming that — 

"It is impossible to suppose that provisions so repressive upon 
American commerce, so hostile to the cause of liberty in the [Spanish] 
colonies, and so strongly in favor of a government whose principles 
were so repugnant to the people as those of Spain, were voluntarily 
adopted. They [must have] had their origin in the interests of 
European governments, hostile to the cause of the colonies." (Re- 
port, p. 4.) 

These same provisions, as re-enacted in the statute of 1818 
(for nothing else contained in the act of 1818 differing from the 
prior laws of 1794, 1797, and 1817, could give rise to such 
declamation), are subsequently assailed in the chairman's Re- 
port (p. 7),— 

" as disregarding the inalienable rights of the people of all nations ; 
as criminally (!) restraining the rights of nations at peace, for the 
benefit of those at war ; as intended to perpetuate the supremacy of 
favored nations on the sea ; and as properly belonging to another age, 
and not of us, nor for us." 

Now, if Mr. Adams, our present highly approved represent- 
ative at the British Court, was unable to answer the objection 
urged by Earl Russell against these provisions (Earl Russell to 
Mr. Adams, Nov. 3, 1865: Blue Book, "The Shenandoah 
Correspondence," p. 128), — that had these same provisions 
been contained in the British act, and had they been enforced in 
good faith, they would have proved merely nugatory towards stop- 
ping either the "Alabama," the " Florida," the "Georgia," or the 
" Shenandoah," — is it worth while to spend so many hard words 
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to indict this statute for its criminal severity ? How can it have 
been so oppressively unneutral, when It was not stringent enough 
even to interfere with an "Alabama" outfit? And how can it 
have been " so repressive upon American commerce," when 
nothing short of an iron-plated ram, and perhaps not even that 
(as Earl Russell fairly shows), would have come within its 
terms ? 

To my own appreciation, both of these "bonding" clauses, 
as they are called, had most of their neutral virtue taken out of 
them, when Congress made them only applicable (1) to "ves- 
sels belonging wholly or in part to citizens of the United 
jStates,^^ — thereby len^Vmg foreigners at liberty to clear unneu- 
trally armed ships (seeprojectof the act, Ann. Cong. 1816-17, 
p. 477, sec. 1) ; (2) when they limited the bond so as only to 
prevent ^^ such owners ^^ from cruising, or cruising hostilities, 
instead of making the bond guard against a belligerent employ- 
ment of the vessel by " any person to whom they [such owners] 
may sell or pretend to sell such vesseV (Ann. Cong. 1816—17, 
p. 478, sec. 2) ; and (3) by requiring that any vessel, to be 
subject to detention, must have on board " a cargo principally 
consisting of arms and munitions of war," — thus letting go at 
large a vessel armed to the teeth, and " manifestly built for war- 
like purposes," provided she adopts the precaution of taking no 
such cargo with her, and is owned by foreigners. 

The statute of 1818 (our present code), though purporting 
to be a revision of the three previous acts, really introduced less 
chano^e into former leo:islation than that of 1817. It is to be 
noticed, however, — contrary to what seems to be the opinion 
of General Banks (Report, p. 4, and Speech in the " Globe" of 
July 30), — that whatever change was made by it was in the 
direction of laxity, and in favor of tolerating belligerent enter- 
prises, rather than the contrary. 

Thus the starting-point of the act was, that Spain had an 
advantage over the South- American colonists, through the 
omission disclosed in the new act of 1817 (sec. 4) to provide a 
prohibition against a " prince or state's " augmenting the arma- 
ment of their ships of war to cruise against the subjects of an 
unrecognized government ; so that Spain could increase the 
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armament of her war-ships in United-States ports, while 
Buenos Ay res could not do the same thing. (See the motion of 
Mr. Miller, of South Carolina, in the House of Eepresentatives, 
Dec. 30, 1817, calling for an amendment of the act of 1817 in 
this particular, Ann. of Cong. 1817-18, p. 519.) This was 
duly provided for ; and unrecognized governments — " colonies, 
districts, or peoples " — were put on a footing of equality with 
established " states and princes," by the insertion of the words 
" colonies," &c., in the last clause of sec. 5 of the act of 1818 
as it now stands. 

The other most noticeable changes brought in by the statute 
of 1818 were, the dropping from sec. 2 of the act of 1794 a 
clause of it offering pardon to offenders who shall turn State's 
evidences; the amendment of the act of 1797, already alluded 
to, in reference to privateering from a foreign basis ; the omis- 
sion from the act of 1817 of a clause of some importance, in 
the bonding sections, relative to " aiding or co-operating in any 
warlike measure ; " and the lowering of the maximum of impris- 
onment for " fitting out and arming" a ship, &c., from ten years 
— of the act of 1817 — to three years, as originally fixed in the 
act of 1794. It will thus be seen, that what General Banks 
quotes Henry Clay as calling " an act for the benefit of Spain 
against the republics of America " was mainly the legislation of 
Washington's day, when we were asserting our self-respect and 
our self-existence against the overbearing and unscrupulous 
aggressions of France and England. And if, as the chairman, 
with a singular self-contrariety, takes pleasure in affirming, he 
is still willing " to adhere to the example and precept of our 
fathers" (Rep., p. 7), why, one may naturally ask, should he 
expend so much hostile invective against that legislation which 
departs so little from what he is willing to adhere to ? 

With this brief summary of our progressive neutral legisla- 
tion, I return to the point of subservience to foreign dictation, 
which the chairman seems to have wielded with such success 
in attacking what were supposed to be the important modifi- 
cations of neutral policy introduced by the three statutes just 
criticised. 

I have shown, as I trust, that these enactments of 1797, 
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1817, and 1818 constituted in effect no departure in principle, 
or hardly in detail, from that early policy which the Chairman 
of the Committee on Foreign Affairs professes himself ready 
to stand by. Yet whatever changes, be their effect more or 
less, were wrought by these several laws, they are all obnoxious 
to the reproach, as General Banks urges, of being instigated or 
dictated by foreign influence. In 1797, it was England that 
called upon us to do her bidding, as she had done only three 
years earlier ; and, in 1817 and 1818, it was England again, — 
this time in company with Spain and Portugal, — behind the 
President and Congress, enacting our laws for her purposes. 
" Shall we any longer submit to such a reproach ? " is in effect 
the unanswerable interrogatory with which the Chairman of the 
Committee on Foreign Affairs overwhelmed the good sense of 
the House of Representatives. 

I beg to differ from the conclusion drawn by the honorable 
and gallant chairman. Granting that we have accommodated 
our legislation once, twice, thrice, nay, four or five times, to 
the requests of European governments, and particularly to that 
of England, as I believe we really have done, what follows? 
That we shall profess ourselves ashamed of such international 
comity or complaisance, and resolve henceforth to refuse all 
good-natured acts, not towards England, but towards all 
foreign nations? On the contrary, standing on the vantage- 
ground which we now occupy, is it not a cause of national 
self-congratulation that we are able to say to England and the 
rest of the world, " Of course you wnll not repudiate the obli- 
gations which you have contracted by your requests of us for 
former legislative favors ? Common gratitude demands a recip- 
rocation in kind, whenever we shall have occasion to ask for it ; 
and common justice, that, whenever you shall find yourselves 
unable to grant it, you should make good the omission by 
indemnifying us for any damages which we may have sustained 
by reason of your neglect. Is not this the fair construction of 
our relations ? " 

Thus take the case of England. In 1794, as Mr. Canning 
says in his speech on the Foreign-Enlistment Bill, June 10, 
1819 (Hans. Pari. Deb., June 10, 1849), we obliged England 
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by passing what I have ventured to designate as " Hamilton's 
Act" of that year. In 1797, as Governor Eoot, of New 
York, asserted in debate (Ann. Cong. 1816-17, p. 721), 
doubtless on good authority, we made an amendment to the 
last act, to meet the views of Mr. Liston, the British minister 
resident at that day in Washington; and in 1817, as Mr. 
Forsyth, Chairman of the House Committee on Foreign Affairs, 
made known in debate a few months later (Ann. Cong. 1818, 
p. 1409), we adopted still further amendments, to meet the 
representations of Great Britain jointly with Spain, Portugal, 
and France.^ 



1 I do not adduce the instance of the act of 1838, mtended to meet the emer- 
gency of the Canadian rebeUion, as one of these pieces of legislative neutral 
comity, as Mr. Adams does in his diplomatic correspondence with Earl Eus- 
sell (letter of Sept. 18, 1865, Blue-Book, 1866, "North America, No. 1, The 
Shenandoah, «&c." ), and as Mr. Cobden did in his speech in Parliament, July 23, 
1861 (Hans. Pari. Deb., vol. clxxii. p. 1254) ; because, considering what Mr. 
Stevenson, our minister at London in 1838, had to say on that subject, in his 
communication to the British Government about the " Caroline " affair, I have 
had ray doubts whether in strictness we can be said to have passed that law at 
the express solicitation of England. 

Mr. Stevenson, in writing to Lord Palmerston, then Foreign Secretary, to 
demand reparation for the steamer *' Caroline '' affair, after speaking of the 
friendly movement of the American Government in behalf of neutrality, ''and 
the steps taken to restrain its misguided citizens from interfering in the disturb- 
ances of Her Majesty^s colonies,'^ goes on to say, "These efforts, moreover, were 
spontaneous and uncalled-for. So far from being influenced or stimulated by 
any requisition on the part of Her Majestj^'s Government, they were prompted 
solely by its own views of duty and interest, and its love of peace." (Ex. Doc. 
25th Cong. 3d. Sess. 1838-9, vol. iv. Doc. 183, p. 8.) 

Perhaps the American minister was here referring only to the executive and 
military interference of the United-States authorities, and not to their measures 
of legislative co-operation with the British Government in helping them to pre- 
serve order in Canada. Perhaps, further, if Mr. Stevenson did mean to refer to 
special legislation at British instance, he was not correctly informed in London, 
where he had been residing for some time, of what had been done at Washing- 
ton, in his absence, as to any request being there put forward by the British 
minister for the passage of the law in question. However, having happened to 
meet the statement in diplomatic correspondence, I have thought that it might 
be of some importance, and so in candor have felt bound to bring it forward. 

I will add, that, even if Mr, Stevenson's remark can be considered as em- 
bracing legislative as well as executive friendly co-operation, yet that the ques- 
tion, whether we legislated to comply with a special demand, loses nearly all its 
importance in the view of Lord Palmerston's full admission in Parliament of 
our thoroughly friendly and satisfactory neutrality at that juncture. Says Lord 
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Now, if, at the time of the late civil struggle, the "Ala- 
bama," the "Florida," and all that class of rebel cruisers, could 
have been successfully detained, or even summarily declared for- 
feited, by alterations in British statutes corresponding to what 
we thus repeatedly enacted at the instance of England ; and if, 
in consequence of British omission to make such alterations 
when thereto reasonably and seasonably requested by the United 
States, the United States suffered damage, — can there be any 



Palmerston in the House of Commons, Feb. 2, 1838 (Hans. Pari. Deb., vol. xl. 
p. 717), — after stating that the British minister at Washington, Mr. Eox, had been 
in communication with Mr. Forsyth, the Secretary of State, about the occupa- 
tion of Navy Island by the insurgents, and that Mr. Forsyth had assured him 
^^that all the powers now vested in the executive should be used to pre- 
serve neutrality,'^ — "In addition to this, the President [Mr. Van Buren], on 
the 5th, sent down a special message to Congress, stating that, though the laws 
as they stood were quite sufficient to punish an infraction of neutrality, they 
were not sufficient to prevent it ; and asking the Congress to give the executive 
further powers for that purpose. Upon the receipt of this communication, a 
short discussion, in which many of the leading men, such as Mr. Clay, Mr. Cal- 
houn, and others of high character, participated, took place in Congress ; and, 
without exception, all who spoke expressed sentiments of the most friendly dis- 
position towards that [this] country ; stating a strong opinion that the laws 
should be enforced, and that if, as they stood, they were insufficient, stronger 
powers should be given to the executive. Nothing, in short, could be more satis- 
factory than the communications which had taken place between Her Majesty's 
Government and that of the United States." 

Is there not here sufficient evidence to prove, that, if Mr. Fox did not ask, in 
form, for an amendment of the law, the United States, in substance, passed it for 
the furtherance of British interests ? And, supposing the United States to have 
acted in advance of British solicitation, should their legislation be esteemed any 
the less an international favor to England ? 

I submit, then, that this may be fairly set down as a fourth instance of shap- 
ing our neutral laws to British requests. 

The fifth instance of intervention for neutral protection by special request on 
the part of England, not indeed for legislative, but for executive, enforcement 
of neutrality, — I mean the application to the President by the British minister, 
Sir John Crampton, in 1854, to prevent the fitting-out of Russian privateers 
during the Crimean war, — is well authenticated by the official publication of the 
request itself. The British minister made the application concurrently with 
the French minister ; but Sir John Crampton asks for the specific rehef in 
question, on behalf of "Her British Majesti/s Government" alone. (See Sir John 
Crampton to Mr. Marcy, Am. Sec. of State, of April 21, 1854, and Mr. Marcy to 
Mr. Crampton, of April 28, 46 British and Foreign State Papers, pp. 838, 840.) 

Have Enghshmen ever yet discovered any requital by England to the 
United States of these five several instances of neutral good-will and comity 
put forth at her special request, or for her special benefit "? 
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claim better substantiated for indemnity before the tribunal of 
nations than that which we are now urging against the British 
Government on that score ? 

Our English friends hold Mr. Canning in high repute. Some 
of them even assert that he was the greatest Foreign Secretary 
that England ever had. Have they ever weighed how forcibly 
his declarations, in regard to the principle for w^hich I am con- 
tending, bind England to reciprocate or indemnify, where she 
has demanded neutral favors from other nations ? 

It was in the debate upon " the Negotiations relative to 
Spain" in the British House of Commons, April 14, 1823, 
that Mr. Canning held this language as to international reci- 
procity : — 

" There was a golden maxim which applied as well to politics as 
it did to morals, — '• Do imto others as you would that others should 
do unto you.' But to England I would say, ' Do unto others what 
you have made others do unto you.' For a quarter of a century this 
country has laid down the law of nations to the whole world ; she 
has laid down most clearly the code by which neutrals must be guid- 
ed." (8 Hans. N. S., p. 895.) 

Mr. Canning said further, — I quote again from him in de- 
bate on the Foreign-Enlistment Act, in 1819 (Hans. Pari. 
Deb., vol. xL, p. 1105) : — 

" It surely could not be forgotten, that, in 1794, this country com- 
plained of various breaches of neutrality (though much inferior in 
degree to those now under consideration), committed on the part of 
subjects of the United States of America. What was the conduct 
of that nation in consequence ? Did it resent the complaint as an in- 
fringement of its independence ? Did it refuse to take such steps as 
would insure the immediate observance of neutrality ? Neither. In 
1794, immediately aftei' the apiplication from the British Government^ 
the Legislature of the United States passed an act prohibiting, under 
heavy penalties, the engagement of American citizens in the armies 
of any belligerent power. Was that the only instance of the kind ? 
It was but last year [1818] that the United States passed an act, by 
which the act of 1794 was confirmed in every respect, again prohib- 
iting the engagement of their citizens in the service of any foreign 
power, and pointing distinctly to the service of Spain or the South- 
American provinces.'' 
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Mr. Cannin(^\ on this last occasion, did not see fit to avow 
the renewed intercession of England in our neutral legislation 
at the very point of time (or possibly two years earlier than) 
when he was speaking ; but as that intercession is distinctly 
asserted by Mr. Forsyth, Chairman of the House Committee on 
Foreign Affairs, who in that capacity would be the natural and 
necessary depositary of such a State secret, there can be no 
reasonable doubt, 1 think, that such intercession was in fact 
made at about the period of 1817—18. 

Now, in face of these repeated interventions and of the bind- 
ing consequences flowing from them, as avowed by one of 
their greatest masters of public law, — avowals dh^ected, too, to 
the very precedent of the United States versus Great Britain, 
— how can British statesmen of the present day hope to escape 
from the responsibility of omitting to reciprocate, during the 
late civil struggle, the legislative favors which England has 
heretofore received at the hands of the United States ? If Par- 
liament and the British nation saw fit to indulge in the luxury 
of folding their arms and doing nothing over our difliculties 
with rebel cruisers and British ship-builders, is it any thing 
more than natural equity that England should now make good 
the damage occasioned by her delinquency? And is it any 
answer to our demands for indemnity, for Earl Eussell, or any 
other Foreign Secretary, to point to our supposed short-comings 
in the fulfihnent of neutral duties towards Spain or Portugal, 
at the period of the South- American contests ? Supposing that 
we have omitted to pass all the statutes and make good all the 
reclamations called for by those governments at that time, — a 
matter which I should not for a moment concede, — is that any 
thing in point to the issue between the United States and Eng- 
land at the present juncture? As Mr. Canning would reply to 
Lord Russell and his successors in the Foreign-Secretarj^ship, 
" England must do unto others ivhat she has had others do 
%into herJ^^ ^ 



1 It is singular \yhat stress English ministers and English publicists affect to lay 
on the " Artigas '' precedent (as it is called), as concluding the United States from 
any claim against England for the outfit of the " Alabama," and similar Confed- 
erate cruisers. I beg to ask these English disputants, who seem so ready to 
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But would General Banks designedly and willingly cancel all 
this balance of credit ao-ainst a o-overnment which he thinks so 
deeply in our debt as England, by enforcing his positions, that 
our neutrality was " not adopted because it was just, but be- 
cause it was necessary ; " that what w^e enacted at England's 

stake their whole case on tlie side-issue of whether we did justice to Portugal 
at the period of Mr. Monroe's administration^ but who^ it seems to me, had much 
better confine themselves to the direct issue now pending between England and 
the United States, — whether they have ever taken notice, that (if these Portu- 
guese diplomats, whose word they so confidently rely on to prove our liability 
for tolerating " Artigas's '^ privateers, are good authority for the settlement of the 
present controversies) England is bound by her own doctrines and practice to 
make good every dollar of the " Alabama " reclamations. 

Says the Chevalier Grehon (who succeeded Signer Correa, whom Earl Russell 
so highly compliments), — writing to Secretary John Quincy Adams, under date 
of April 1, 1822, about these " Artigas " reclamations, and in insisting upon 
their immediate satisfaction, — " But, if all efforts on the part of the Portuguese 
Government should be fruitless towards obtaining from that of the United 
States a [that] just and reasonable indemnity w^hich England does not 

HESITATE TO MAKE IN ANALOGOUS CASES OF UNJUST CAPTURES, tllO PortUgUCSe 

Government is fully determined to resort to the right of reprisals against the 
United States," &c. 

Now, it may be that the Chevalier Grehon was quite mishiformed about the 
practice of England ; but, if Lord Russell calls him as his witness against the Am- 
ericans, is he not bound to adopt his whole testimony ? And I submit, whether 
that testimony, taken together, does not prove that England ought to pay for the 
doings of the " Alabama," even though the United States ivrongfally declined to 
pay for the doings of the " Irresistible " and other such Baltimore-fitted plunder- 
ers of Portuguese merchantmen '? 

I take this occasion to say that there remains a good deal more to be developed 
about the " Artigas " precedent, than what Mr. Adams, our present exceUent 
representative at London, or — more recently than his discussion of the prece- 
dent — than what Mr. Dana, in his late annotation upon it in his new edition of 
Wheaton, have found time to explore and add to its previously known history. 
AVhen tlie whole diplomatic and juridical history of that passage in neutral ex- 
perience comes to be brought to light, and especially its British connections, I 
think it will cease to be quoted by Englishmen to the point of justifying a hasty 
recognition of rebel belligerency, or even as of much importance on tlie point of 
indemnifying for tolerations of unneutral preparations for hostile expeditions. 

The writer of the present pamphlet had once nearly completed such an his- 
torical investigation of the matter, now some eighteen months since, at about 
the time of the precedent's being first brought to light, in the '^Manchester Ex- 
aminer " and " Times," and its being exploited by '' Historicus " in the London 
'' Times," and before Earl Russell had adopted it into the catalogue of causes 
celebres. Nothing but the inability to procure in authentic shape, at that time, 
two or three State-papers, then thought to be of importance, prevented its publi- 
cation. Probably, if the precedent continues to be pressed, it may be w^ortli 
while to publish the new intelligence at the writer's command. 
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instance " was not demanded by international or natural law ; " 
and that we yielded to the importunities of foreign powers, 
" because we were not in a condition to resist that which they 
pressed upon us " ? 

I submit that it is a better attitude for the American states- 
man to view his country's neutrality in the light of its Euro- 
pean fame, as a manly and courageous assertion of our national 
self-respect and neutral independence ; and that, when and so 
far as we have altered our legislation and neutral procedure at 
foreign solicitation, it has been in the view that European gov- 
ernments, and particularly that of England, have asked no 
more of us than what w^as just and honorable, and the same 
measure of international justice which they were prepared to 
mete out to us under similar circumstances in return. 

So much for the English view of our neutral-law revisions, 
and the international obligations created by them. But will 
any Englishman venture to insinuate that his Government over- 
stepped the line of international privilege, in making these 
requisitions upon the United States which we have been consid- 
ering? Certainly, we have not, as yet, heard the disparage- 
ment — or should we call it praise? — from any quarter, that 
the United States volunteered too chivalrously and too liberally 
in behalf of neutral rights. On the contrary, the fact seems to 
stand in incontrovertible certainty, that all the way along, from 
Washington's day down, we have been acting with the avowed 
approbation, if not at the express urgency, of England herself, 
in advancing our neutral code. Is not Great Britain estopped, 
then, from asserting that we have meted out to her a superfluous 
or an extra-legal measure of international justice, and also from 
denying our right to insist upon a recompense accommodated 
to the very standard of neutral dealing which she herself has 
prescribed ? 

But did not the American idea of neutral obligations, at the 
very time of passing these neutrality enactments, correspond to 
the English sense of justice in soliciting them ? And wxre not 
the American and English ideas in accord as to the just respon- 
sibility resulting from a nation's omitting to provide suitable 
preventive and protective neutral legislation ? 
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Here, again, I venture to think, General Banks and the 
House of Representatives have misunderstood or misconstrued 
the motives of the leoiskition of Presidents Madison and Mon- 
roe's administrations. 

Says General Banks's Report (in effect), ^'It was European 
domination that warped and overawed Congress and the execu- 
tive at those periods." 

As if Spain and Portugal were formidable to us in 1817 and 
1818, after we had waged our second war with Great Britain 
with such equal-handed ability, when, as I have shown, we 
made ourselves independent of French and British domination 
at as early a day of the republic as 1794 ! Even Mr. Clay, 
the champion of the South-American patriots, went no farther 
in imputing foreign subservience to the motives which origi- 
nated the acts of 1817-18, than our being "teased" into them 
by foreign governments. (Ann. Cong. 1818, p. 1406.) 

But what was the true leading motive — that avowed by the 
very framers of these new laws themselves — for their proposed 
legislation ? 

Not " to perpetuate the supremacy of favored nations on the 
seas," as General Banks would have the House of Representa- 
tives and the country to believe, but to guard the United 
States against the just claims of injured nations^ if toe failed 
to com/ply tuith our national duty of observing a fair neutral- 
ity toioards them. 

Said Mr. Forsyth, the Chairman of the Committee on For- 
eign Affixirs, in opening the debate on the revision of 1818 
(March 18, Ann. Cong. 1818, p. 1409): — 

"The origin of this act [that of 1817] has heen imputed to the 
teasing of certain foreign agents near the United States. That the 
message of President Madison, recommending that act, was in con- 
sequence of the representations of foreign ministers, Mr. Forsyth said 
he was ready to admit, — not of reiterated importunities, but of a 
performance of their duty to their governments, by remonstrating 
against violations by citizens of the United States, of obligations 
which we owe, not to any one nation, but equally to alL A remon- 
strance had been made by the Portuguese minister, a garbled repre- 
sentation of which had been published ; a similar statement of facts 
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had been made by the minister of Great Britain ; and another by the 
minister of France. All the foreign ministers here had, in short, 
represented that citizens of the United States engaged in cruises in 
patriot vessels (as they were called), which, fitted from our ports, 
committed depredations on the commerce of England, France, and 
Spain. What, asked Mr. Forsyth, was the duty of the President of 
the United States, if these facts were true ? ]Vere not the United 
States hound to make reparation^ if^ loitliout an effort to prevent it^ ive 
sitffered depredations to he made hy our citizens^ and from our jports^ 
on the commerce of nations in amity with us f The Government had 
heretofore recognized this principle^ and had remunerated foreign cit- 
izens for property taken from them hy citizens of the United States^'" 
&c. 

So, Mr. Lowndes, of South Carolina, whom Mr. Clay com- 
plimented as " a powerful auxiliary in carrying through the 
bill" [of 1817], and "from w^hom when he found himself dif- 
fering, he almost distrusted his own perceptions," in backing up 
Mr. Forsyth in defence of the law of 1817, said, — 

'' One consideration for such an act he would suggest, w^hich it was 
too late /or us to deny, is, that loe are responsible for injuries done hy 
vessels of the United States^ after they leave our ports^ and hefore they 
arrive at a foreign port. For such depredations tve are responsihle^ and 
have recognized the principle hy paying claims founded on it. We have 
hound ourselves to respect the principle in a manner equally ohligatory^ 
hy preferring claims founded on it against other nations^" &c. (Ann. 
Cong. 1818, p. 1413.) 

So, Mr. Samuel Smith, the able mercantile representative of 
the city of Baltimore, in speaking on the same side, said : — 

" Our claim against Spain is for spoliations committed on our com- 
merce by French privateers, whom she permitted to fit out from her 
ports, and bring in our vessels for sale. For this, lue justly demanded 
indemnity. And what had Spain replied ? That lue had a right to this 
indemnity^ and that she ivill pay it ivhen she shall he ahle. Now, if a 
vessel, sailing out of our ports as a cruiser, obtains a commission 
we know not how, gives no bonds whatever, goes to sea, and com- 
miences the capture of Spanish property, are ive not responsihle f " &c. 
" Of a war ivith the present poiuer of Spain^ nohody would think much ; 
but a rule applied to Spain might be applied by illegal cruisers from 
our ports to other powers, with whom a conflict would not be so very 
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convenient. The House had been told that such conduct was not a 
cause for war ; it might not perhaps create a war at this moment ; 
but, whenever the power thus injured feels itself strong enough to 
make a war, you will find that it will be found a sufficient cause." 
(Am. Cong. 1818, p. 1423.) 

These declarations of three of the most prominent advocates 
of the law of 1818 seem to me sufficient to show that a dispo- 
sition to administer international justice, and to protect the 
country from reclamations for toleration of unneutral equip- 
ments, lay at the bottom of that legislation, rather than foreign 
dictation. 

Cotemporaneous with this debate came another utterance 
from the Committee on Foreign Affairs on the part of the House 
of Representatives, on another topic, showing that the fear of 
liability to other nations for permitting unneutral equipments in 
American ports constituted the groundwork of congressional 
action at this period. 

Says Mr. Middleton, of South Carolina, in reporting to the 
House of Representatives upon the subject of suppressing the 
piratical establishments at Amelia Island, under date of Jan. 
10, 1818 (4 Am. State Pap., p. 133) : — 

" The immediate tendency of suffering such armaments, in defiance 
of our laws [as those sent out from Amelia Island, a Spanish posses- 
sion on the Florida coast, in immediate proximity to the American 
frontier], would have been to embroil the United States with all the 
nations whose commerce with our country was suffering under these 
depredations ; and, if not checked hy all the means in the poiuer of the 
Government^ would have authorized claims from the subjects of foreign 
governments for indemnities at the ex-pense of this nation^ for captures 
hy our people in vessels fitted out in our ports ^ and (^as could not fail of 
heing alleged) countenanced hy the vei^y neglect of the necessary means 
of suppressing them^ 

This language was caught at by the Portuguese minister, 
Signer De Figaniere, who afterw^ards urged w^hat have been 
alluded to as the " Artigas" claims upon the United States, and 
was prominently put forward by him in support of those claims. 
(Ex. Doc. No. 53, 1st Sess. 32d Cong., 1851-52, p. 196.) 
Mr. Webster, to whom, as Secretary of State, the argument 
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founded on our own admissions was addressed by Mr. Figaniere 
in 1850, did not pretend to dispute the justice of the general 
principle, so far as can be inferred from his keeping silence alto- 
gether in reference to the demand of the Portuguese Govern- 
ment. But the principle was no new one in American practice 
at the date of the Spanish South- American revolt. It had been 
acted on (as referred to by Mr. Forsyth and others in debate, 
as above) in Washington's administration, under Mr. Jeffer- 
son's secretaryship, in the well-known letter of Sept. 5, 1793 
(afterwards made an annex to the British treaty), and had been 
more broadly and emphatically asserted by Mr. Pickering, who 
had succeeded Mr. Jefferson in the State Department (still 
under Washington's presidency, in 1795), in connection with 
the " Cassius "case, as I have had occasion to call attention to, in 
a discussion of that precedent, in the " Boston Daily Advertiser," 
of Aug. 21 and 22, 1865. The same principle was again 
brought under discussion in the claims under the Spanish 
treaty of 1819, dating back to the French occupation of the 
Peninsula, at the close of the eighteenth century, as alluded to 
by Mr. Smith, as above. 

With this well-settled line of precedent and practice before 
them, in regard to national liability for toleration of unneutral 
privateering, how can the Committee on Foreign Relations have 
so far lost sight of the leading motive of our neutral legislation, 
— more decidedly avowed and insisted upon in 1817-18 than 
ever, — as to ascribe that legislation to a fear of foreign powers, 
rather than to a determination to protect the country from a just 
responsibility for the omission of her proper duties under the law 
of nations ? And is the present, I w^ould further ask, just the 
most fitting moment thus to ignore this most striking character- 
istic of our country's neutral history? I leave out of account 
the patriotism involved in such an omission. I only inquire 
whether such a mutilation of the country's record is judicious 
&id timely. 
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CHAPTER V. 

Eefutation of the idea, that the neutrality laws are repealable, because only en- 
acted temporarily. — General Banks's unfair quotation of the Adamses. — 
How we came to have Hamilton's act made temporary, and how it was only 
adopted at aU, by John Adams's casting-vote. — John Adams's neutral record ; 
his endorsement of Washington's neutral policy ; approves the act of 1797 and 
that of 1800, making the law of 1794 perpetual. — This Adams not the man to 
follow foreign dictation. — John Quincy Adams's neutral record ; the master- 
spirit of our foreign neutral policy as Monroe's Secretary of State from 1817- 
25. — Both Monroe and J. Q. Adams, though identified with the Monroe doc- 
trine, advocated a just neutrality. — Madison as well as Monroe voted against 
the law of 1794 in Congress; but both afterwards changed their opinions. — 
Summary of Madison's and Monroe's neutral record. — The last even recom- 
mended to Congress the revision of the present law. — Does not this knock 
away the prop of ,the Monroe doctrine from the new scheme ? — J. Q. 
Adams's record as Secretary of State and President given further. — Charles 
Francis Adams cleared from any suspicion of favoring the new project. — 
Eecurring to the temporariness pf the neutrality acts, this very fact shown to 
be an argument in their favor. — Notice of Gallatin's change of opinion, and 
of the other leaders of the Jefferson school. — Allusion to the temporary acts of 
1817 and 1838. — The great historic names of the republic all show^n to be 
on the side of American neutrality. — How bad the policy which finds itself 
obliged to decry them. — Five general conclusions. — That our original neu- 
trality was as brave as it was just. — That our neutral concessions constitute 
a fund of international credit to our account. — That, as to England, both 
expediency and consistency call upon us to stand where we are. — That the 
Monroe school of doctrine opposes rather than favors the new scheme. — That 
the argument of practical experience shows that neutrality makes part of 
American policy. 

I CANNOT dismiss the subject of the disparagement of om^ past 
neutral history, without briefly replying to General Banks's un- 
favorable comment on the neutral enactments of the United 
States, founded upon their being, in several instances, of a tem- 
porary and unpermanent character. Several times in the course 
of his Report, or in debate, the General alludes to this feature in 
their provisions, as if their authors were at the time fully con- 
scious that their laws were not good enough to go upon the 
statute-book as permanent legislation, and so made them fugi- 
tive and temporary. Perhaps his objections on this head are 
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nowhere brought out more prejudicially, and, as it seems to me, 
more unfairly, than in a passage in his closing speech in debate, 
which I will quote in full for the sake of avoiding all possible 
misrepresentation. 

Says General Banks, in that speech (" Globe," July 30), — 

"The acts of 1797, 1817, and 1818 were departures from the 
policy of the Government, the principles of international law, and 
the legislation of every other Government. This Bill [the Com- 
mittee's project] strikes from the statutes enacted since 1794 the 
unnecessary, umisual, and onerous restrictions and prohibitions upon 
the commerce of the country and the power of its people. 

"■ I do not like to say much about the history of this legislation, be- 
cause it is not an agreeable subject ; but it appears distinctly in the 
history of the periods to which I have referred, that the changes in 
the neutrality law of 1794 were made to correspond, not with the 
wishes of the people or Government, or with a view to its interest or 
prosperity, but at the solicitation, and I might say at the demand 
almost, of foreign governments, and especially of Portugal and 
Spain, supported by Great Britain. We made our laws to corre- 
spond with their interests and wishes, rather than our own, because 
we were in a condition not to resist that which they pressed upon us. 
But it was distinctly stated by John Adams as President, by John 
Quincy Adams as Secretary of State, and more recently by Mr. 
Adams, representing our Government at the Court of St. James, that 
the legislation and policy of that day were adopted with a full com- 
prehension that the time would come when the people of this country 
would be able to assert their own right, upon the judgment of the 
people alone, rather than at the dictation, or upon the representations, 
of representatives of foreign governments. The question for this 
House to determine is, whether that time has come. Sir, I think 
it has come." 

Now, I take the fair import of this extract to be, that our 
neutrality laws have all been temporary make-shifts, which the 
three Adamses (at least) have concurred in saying should be 
relaxed or done away with as soon as our growing national 
strength would enable us to do so. In that sense, I conceive 
that no paragraph could hardly more unjustly represent the 
country and the historic family quoted than that. I contend 
that the Adams family always have been and still are identified 
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with American neutral policy ; and that they have been the con- 
sistent advocates of a permanent and well-established legislation, 
defining and enforcing that policy. 

It is very true, that Hamilton's act, being at first limited to 
two years' duration, was adopted by the casting-vote of Vice- 
President John Adams, Avho then presided over the Senate, 
w^here opinions were equally divided in regard to it (Ann. 
Cong. March 12, 1794, p. 67). But the clause limiting its 
continuance to two years was an amendment to Hamilton's 
original proposition (Ann. Cong. 1793-5, pp. 66-7), and 
w^as doubtless adopted on account of the expected speedy ter- 
mination of the French Eevolution, or else to give an oppor- 
tunity to the opponents of the act to watch its working in 
practice. I have no doubt, however, that Vice-President 
Adams would have voted for its perpetuity at once, if the 
opportunity had offered, since he sided throughout with the 
views of Hamilton ; voting (among other things) for the clause 
prohibiting the sale of prizes, which the House afterwards struck 
out, and which was not finally made part of the act, as Ham- 
ilton earnestly desired. 

The extension of the act of 1794 for two years beyond the 
period limited for its duration did not give rise to any debate 
or division in the Senate ; so that I have no opportunity to 
quote Mr. Adams the elder again, on his legislative record in 
that connection. The extending act (which was again limited 
to two years' duration and " the end of the next session," at Mr. 
Gallatin's motion in the House of Eepresentatives) was signed 
by President Washington on the second day of March, 1797. 
Two days later, viz., on the 4th of March, Mr. Adams, then 
having become President of the United States, expressed himself 
on the subject of maintaining neutrality, in his inaugural speech, 
as follows : — 

"If an inflexihle determination to maintain peace and inviolable 
faith with all nations, and that system of neutrality and impar- 
tiality among [towards'] the belligerent poioers of Eiiroipe lohicli has 
heen adopted hy this Government^ and so solemnly sanctioned hy both 
Mouses of Congress and applauded hy the legislatures of the States and 
puhlic opinion^ until it shall be otherwise ordained by Con- 
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GRESS " [cau bespeak the sentiments of my future administration, 
then Congress will find me acting up to that determination], &c. 
(Am. State Pap., p. 39.) 

It was President John Adams who recommended (in his 
speech to Congress of May 16, 1797) the adoption of further 
legislation to prevent American citizens from fitting out pri- 
vateers in foreign ports to cruise against our own commerce, 
and who afterwards approved the act of June 14, 1797, cov- 
ering that subject, and extending protection to English commerce 
from similar depredations, as already noticed. This act, as 
General Banks himself observes, though conformable to English 
wishes, was not temporary, but " made permanent" at the outset. 
Finally, it was the same President Jolin Adams who, on the 
twenty-fourth day of April, 1800, gave his official approval to 
the act by which Hamilton's neutrality statute became the per- 
manent law of the land, and has remained such, in effect, to the 
present moment. 

Surely this John Adams, wdth this legislative record, and the 
same John Adams into whose mouth Mr. Webster, in his eulo- 
gy, puts the speech in character, as he affixed his name to the 
Declaration of Independence, "Sink or swim, live or die, sur- 
vive or perish, I give my hand and my heart for this vote,'' 
cannot have been the Adams who, according to General Banks, 
was yielding up his country's interests and the rights of all 
neutral nations to foreign dictation, and who meant to disavow 
all his acts of that description as soon as his country's circum- 
stances would permit him to do so. 

The neutral record of John Quincy Adams is even more pro- 
nounced in favor of the American system than that of his 
father. The part played by Vice-President John Adams, and 
afterwards by John Adams as President, in carrying out AVash- 
ington's ideas of neutral policy, were, to a certain extent, only 
subordinate. But it fell to John Quincy Adams, as Secretary 
of State under President Monroe, to be the master-spirit of 
administering and enforcing American neutrality during nearly 
all the trying period of the South- American contests, when the 
relations of the United States towards the South-American 
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repLiblics on the one hand, and towards Spain and Portugal on 
the other, were widely different from what they had been 
towards tlie European contest of France and England in 1793, 
and down to the close of the eighteenth century. 

It is quite aside from my purpose, and I fear it would be 
tedious to the reader, for me in this connection to enter upon any 
extended examination of Mr. Secretary Adams's opinions and 
official measures as to the neutrality observed by the United 
States from 1817 to 1825. Suffice it to say that Mr. Adams 
entered upon the policy initiated by President Madison and by 
Mr. Secretary Monroe, and carried out that policy with as coura- 
geous a vindication of the principles of Washington and Hamilton 
as any American statesman who has succeeded those illustrious 
founders of our system that can be named. I am well aware 
that Earl Eussell*supposes that he has found in Mr. Secretary 
Adams's State-papers dicta which make against our recent neu- 
tral demands upon England ; but, for one, I am willing, as an 
American citizen, to abide by any thing which those dicta afford, 
and am quite satisfied with the explanation put upon them by 
his son and competent interpreter, who is at the same time his 
father's successor in the office of American representative at 
t\\Q British Court. Possibly had Mr. Charles Francis Adams's 
numerous and oppressive diplomatic duties permitted a more 
extended review of his father's Secretary-of-Stateship, or, rather, 
if possibly his personal relations to his father had not prevented 
his developing the whole of the elder Mr. Adams's merits in 
that important office at that important epoch, a yet more 
thorough vindication and illustration of Mr. John Quincy 
Adams's foreign neutral policy would have been produced. 

As it is, it will be quite enough for me, in reply to General 
Banks, to show, that, though the second Adams inaugurated the 
Monroe doctrine, Mr. Monroe and himself were both staunch 
advocates for upholding and carrying forivard, not bachward ^ 
American neutrality ; and that their policy in this particular 
was but a continuation of and improvement upon the measures 
of the previous administration. 

Monroe and Madison, as appears by the congressional rec- 
ords, were both of them originally opposed to the adoption of 
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the law of 1794, — Monroe in the Senate, and Madison in the 
House of Eepresentatives (Ann. Cong. 1793-5, pp. 67 and 
757). Indeed, Mr. Madison, in the House, was its chief 
opponent. Perhaps this would indicate Mr. Jefferson's hostil- 
ity to the measure, as both Mr. Madison and Mr. Monroe were 
his well-knoAvn adherents and exponents. Certainly, however, 
all three shortly after changed their views ; as all three, when 
they successively became Presidents, gave in their adherence to 
the neutral doctrines of Washington, and, it may be added, car- 
ried them out in good faith. 

Passing at once to the period of the South- American revolt, 
it was President Madison, in September, 1815, who issued the 
proclamation of neutrality, forbidding citizens of the United 
States from setting on foot any military enterprises within neu- 
tral territory in aid of hostilities against Spain (4 Am. State 
Papers, p. 1). It was President Madison who, just before 
retiring from office, in his last annual message to Congress in 
December, 1816, recommended the adoption of "such further 
legislative provisions as may be requisite for detaining vessels 
actually equipped, or in a course of equipment, with a warlike 
force, within the jurisdiction of the United States," &G,, — the 
obnoxious "bonding" measures of General Banks's aversion 
(4 Am. State Pap., p. 103). It was Secretary Monroe, on 
behalf of the State Department, who laid before the House of 
Eepresentatives, in January, 1817, in furtherance of President 
Madison's recommendation, the particulars in which additional 
legislation was needed to enable the Executive to fulfil the neu- 
tral duties of the country (4 Am. State Pap., pp. 103-4). It 
was President Madison who, on the third day of March, 1817, 
put his signature to the law of 1817, chap. 59, containing those 
provisions "so criminally restraining the rights of nations at 
peace for the benefit of those at war," which are duly reprobated 
in General Banks's Report. It was President Monroe, the so- 
called author of the " Monroe " doctrine, who approved the act 
of 1818, chap. 88, on which the Chairman of the House Com- 
mittee pours out his seven vials of wrath ; and it was finally 
the same President Monroe, who, with John Quincy Adams for 
his Secretary of State, recommended to Congress in his annual 
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message of December, 1819, a further revision of the neutrality 
laws, in the following terms (a paragraph of the message, 
doubtless furnished by the Secretary of State) : — 

" It is of the highest importance to our national character, and 
indispensable to the morality of our citizens, that all violations of our 
neutrality should be prevented. No door should be left open for the 
evasion of our laws ; no opportunity afforded, to any who may be 
disposed to take advantage of it, to compromit the interest or the 
honor of the nation. It is submitted, therefore, to the consideration 
of Congress, whether it may not be advisable to revise the laws with 
a view to this desirable result." (4 Am. State Pap., p. 628.) 

In view of this recommendation coming from President Mon- 
roe and his Cabinet more than a year after the law of April 
20, 1818, had been tried in actual operation^ and several 
months after the adoj)tion of the British Foreign- Enlist- 
ment Act had become known at Washington^ I would respect- 
fully ask of the Chairman of the Committee on Foreign Affairs, 
whether he believes that Mr. Monroe or John Quincy Adams 
would have preferred retrogressive to progressive neutral legis- 
lation, could they have returned to their official positions, and 
taken upon themselves to advise the American people in July 
last how to act in reference to discharging their neutral duties 
towards other nations. Does he believe that either or both of 
them would have been in favor of " scaling " down, instead of 
rising up in the scale of civilization ? And does he believe that 
the authors of the " Monroe doctrine," one or both, were the 
men who were settino^ American leoislation to the tune of Euro- 
pean dictation? 

I should be glad to trace Secretary J. Q. Adams's and 
President J. Q. Adams's neutral record down to a later point 
than this of 1819; particularly in the way of showing, how, 
though the neutrality statute of 1818 was not amended in 
conformity with President Monroe's recommendation, yet other 
important neutral legislation was inaugurated at that period, 
eminently serviceable to foreign powers, especially the amend- 
ment of the laws relating to piracy and the adoption of 
that remarkable statute (1820, chap. 110), by which the 
entrance of all armed vessels into the port of Baltimore was 
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absolutely prohibited, except at the President's special permis- 
sion : but I fear that such a discussion would lead me too far 
from my main purpose. I believe, however, that I have shown 
quite enough to meet General Banks's assumption, when he 
quotes John Quincy Adams as concurring with such opinions 
and measures as were sanctioned by the House of Representa- 
tives, under his own auspices, at its late session. 

It is hardly worth my while, I think, to go on and answer 
General Banks's strange attempt to vouch in Mr. Charles Fran- 
cis Adams's name in aid of retrogressive neutral legislation. If 
the burden of all the younger Mr. Adams's ministerial mission 
has been to hold the British Government up to Mr. Canning's 
doctrine, that England is bound to do unto the United States 
what the United States have heretofore done unto England, — 
as I think my reader's fresh recollection of its general tenor will 
bear me out in asserting it TeaWj has been, — is it probable 
that General Banks can pick out of Mr. C. F. Adams's whole 
official correspondence, during the past five years, a single sen- 
tence which will fairly bear the construction that Mr. Adams 
views our whole past neutral practice and policy as so much 
subservience to foreign dictation, which, if he could have his 
way, he would change at the first opportunity. Until the Chair- 
man of the Committee on Foreign Affairs can produce at least 
one paragraph of Mr. Adams's writing which looks in that di- 
rection, I shall be slow to believe in any such suggestion of 
our worthy minister's self-stultification. 

Perhaps 1 ought to add, in justice to General Banks, that I 
have not overlooked his citation from President Washington's 
Farewell Address (Report, p. 5), which Secretary John Quin- 
cy Adams quotes with approbation, in reference to the ulti- 
mate growth of the United States to that point where " they 
may choose peace or war with belligerent nations, as their in- 
terests, guided by justice, shall counsel." That declaration of 
Washington's, uttered in 1796, cannot by possibility be made to 
apply to neutral legislation enacted in 1817-18, and continued 
in force to the present day, and had as little to do with passing 
neutral laws at foreign dictation at all, in my judgment, as it has 
to do with pronouncing on the justice of the " Alabama " claims 
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against England at the present moment. The Father of his 
Country was urging upon his countrymen a policy of peace and 
non-entanglement with foreign complications ; but he had no 
more idea of condemning his own approval of Hamilton's N^eu- 
trality Act, and of recommending to succeeding administrations 
its repeal at the earliest possible moment, than he had of striking 
out of his own historic fame the glory that really belongs to his 
presidential initiation and enforcement of American neutrality, 
— perhaps the brightest laurel of his civic life. 

But I return from this long, though I trust not unprofitable, 
digression, in vindication of the opinions held by the Adamses 
and the founders of the Monroe doctrine in regard to modifying, 
neutral law to the urgencies of foreign powers, to say, in con- 
clusion of this topic of the unfavorable argument to be drawn 
from the temporary character of our various neutrality acts, 
that to my mind this point affords one of the strongest argu- 
ments in their favor. 

I have already shown how Jefferson, Madison, and Monroe, 
who had all been opposed originally to Washington and Ham- 
ilton's neutral policy, ultimately gave in their hearty adhesion to 
it, and carried it forward by several degrees of advancement. 
The same is true of Mr. Gallatin, another historic name in our 
political history, except for whose exclusion from the Senate (on 
the ground of alienage) we should probably have never had 
the law of 1794 at all. Chief-Justice Marshall, in his Life of 
Washington (vol. ii. 2d ed. p. 327), takes notice of the fact, 
that, in the divided condition of the Senate on Hamilton's act 
[Marshall, I ought to say, does not call it such], it was only 
owing to Mr. Gallatin's having been unseated a few days before , 
on the score of his not having been a duly naturalized citizen 
for the length of time required by the Constitution, that the 
measure became a law. Now it so happened, that, when the act 
of 1794 came up for extension in 1797, Mr. Gallatin had found 
his way again into Congress as a member of the lower house, 
and so had an opportunity to renew his opposition to the law. 
Did Mr. Gallatin again attempt to get rid of that legislation ? 
On the contrary, he declared himself in favor of making the 
act perpetual, except for some provisions in the first and second 
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sections, which he thought of doubtful expediency (Ann. Cong. 
1796-7, p. 2227) ; and, when the act came up again in 1800 
for enactment in perpetuity, he withheld any further opposition, 
and, it would seem, voted in its favor, without further reserva- 
tion (Ann. Cong. 1799-1800, pp. 656-65 ; Jour. House Rep., 
vol. iii. p. 662). 

Now, if the law of 1794 thus made good its place in per- 
manency on the statute-book, in face of the opposition of such 
men as Madison, Monroe, and Gallatin, all of whom eventually 
approved it, is it not a testimonial in its favor, rather than in 
its condemnation, that it began with being only experimental 
and temporary? So, again, the law of 1817 had in it a limita- 
tion of two years' duration. But its provisions (in the main) , 
as we have seen, were made perpetual by the law of 1818, 
notwithstanding Henry Clay's vehement opposition ; much to 
the surprise, too, of the Portuguese minister. Signer Correa, 
who, according to the diplomatic correspondence of that day, 
waked up thirty days before the law of 1817, by its terms, 
would expire, — viz. , In February, 1819, — and implored Secre- 
tary John Quincy Adams to procure an extension of that act, 
which he characterized " as so honorable to the character of the 
UnitedStates ; " a request which the Secretary of State was able 
to satisfactorily meet, by pointing Mr. Correa to the act of the 
20th of April of the previous year, already in force, and of 
which he seemed to have been profoundly ignorant (Ex. Doc. 
32d Cong. 1st Sess. No. 53, p. 170). 

Since the revision of 1818, we have had another temporary 
neutrality act, applicable to the Canadian revolt of 1838, at the 
time of the " Caroline " affair, as referred to by General Banks, 
though with no disparaging allusion on the score of its tempo- 
rariness. The reason for allowing this act to expire by its own 
limitation was doubtless that assigned by Mr. Buchanan, Chair- 
man of the Senate Committee on Foreign Eelations, at the time 
of its passage; viz., that its terms were not sufficiently well 
considered, and its structure too untechnical (Benton's Abr. of 
Deb., vol. xiii. p. 641). It fulfilled the purposes of its enact- 
ment, however, highly satisfactorily during its two years' dura- 
tion ; and the British Government, so far 'as I am aware, never 
urged its extension. 
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According to the best judgment, then, which I am able to 
give to the subject, the temporariness of our neutral legislation 
has been only experimental, and the result of deliberate fore- 
thought ; and to argue from that circumstance, that the authors 
of this legislation felt themselves coerced to adopt it, and re- 
tained the mental reservation of intending to get rid of it at 
the earliest opportunity, seems to me an unworthy imputation 
upon the manliness and courageous statesmanship of some of 
the most independent and upright statesmen and lawgivers 
of the country. I repeat again, that I cannot and do not be- 
lieve that the Chairman of the Committee on Foreign Affairs 
intended any such disparagement of the historic names of the 
Republic ; but, in his effort to gain a foothold for subverting a 
long-cherished policy of the Government, he has been unavoid- 
ably driven to depreciate the motives of the measures and men 
identified with that policy. How bad, then, must be that pro- 
posed departure from old principles, which begins with ques- 
tioning, even impliedly, the political firmness and independence 
of Washington and Hamilton, and which ends with confessing 
that the legislation approved by Jefferson, Madison, Monroe, 
and the two Presidents Adams, "is not an agreeable subject" for 
the American legislator to dwell on ! 

I dismiss this topic of General Banks's disparagement of our 
historical reputation, into which I have been led to an unex- 
pected length by its attractive interest and undeveloped novelty, 
by expressing the hope that I have made good at least these five 
conclusions : — 

Firsts That our policy of peaceful neutrality was initiated at 
the outset in the assertion of a brave and self-respectful na- 
tional independence, as well as in furtherance of a just and true 
neutral impartiality. 

Second^ That, so far as we have yielded to the reasonable 
requests of foreign nations in originally adopting and after- 
wards advancing and consolidating that policy, we have not 
only gained for ourselves the respect and approbation of the 
civilized world, but have secured for the nation a balance of 
international credit which entitles us to a reciprocation of like 
legislative favors, or 'to a just indemnity for their refusal, on the 
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part of those governments whom we have expressly benefited in 
times past. 

Thirdj That, so far as our present relations with England 
are supposed to call for a new definition of our international 
attitude, both interest and a regard to consistency call upon us 
"to stand upon the old ways," and to hold up our past rec- 
ord to the courteous and considerate attention of that power as 
a motive for her making good to us those rights, or granting an 
indemnity for their omission, which we believe she has withheld 
from us during the late civil struggle. 

Fourth^ That if the Monroe doctrine, as it is called, is sup- 
posed to connect itself with the proposed new line of neutral 
(or belligerent) policy on the part of our Government, it is 
clearly made to appear that the authors and promoters of that 
doctrine would be the opponents of any such change, unless in 
the opposite direction to that inaugurated by the House of Kep- 
resentatives at its late session. 

Fifth, That the experimental adoption of our neutral legis- 
lation at successive steps and by temporary enactments, con- 
firmed as it now is by a consolidation of nearly half a century's 
duration, so far from proving that the time has arrived for 
abandoning that policy and experimenting upon a new theory, 
demonstratively shows that that legislation is suited to our 
Government in its international position and relations, and 
affords the best argument for extending, rather than contract- 
ing, the fundamental basis on which that legislative policy 
rests. 

This leads me to the consideration of my next topic, — the 
proposed " scaling "-down of the American neutral laws to 
the alleged lower level of British legislation. 
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PART 11. 

THE TRUE ESTIMATE OF BRITISH NEUTRAL LAWS 
AND BRITISH NEUTRALITY. 



CHAPTER VI. 

General Banks quoted as to ^' scaling " American neutral laws down to the 
level of the British. — The assertion, that British neutral laws are laxer than 
our own, an unfortunate one. — On the contrary, British laws are decidedly 
the more stringent and complete of the two. — This natural, because they 
profess to be an improvement, and were adopted after a thorough discussion, 
in which Mackintosh, Canning, &c., took part. — The only wonder that the 
British improved so Httle upon Hamilton's model. — At least ten important 
heads of superiority on the part of the British code: — (1) Its provision 
against the incipient offences of " agreeing to enlist," &c., for the land ser- 
vice. — Illustrated by Fenianism, and case of Sir James Crampton's recruit- 
ing. — (2) In forbidding recruiting for foreign ships from among foreigners. 
— Illustrated by Laird's recruiting for the "Alabama " in his ship-yard. — It 
was useless for Sir Roundell Palmer to urge this point upon the Court of 
Exchequer, when the British Government had so scandalously neglected to 
prosecute Laird. — The American act, however, hits other violators of the 
law than ** the natural-born subjects " of the United States. — Illustrated again 
from Fenianism. — (3) In embracing British subjects everywhere, while ours 
is limited to acts within United-States territory. — (4) In authorizing the deten- 
tion of vessels about leaving with recruits " enlisted, or engaged to enlist," for 
foreign service. — It is under this provision that the crew of the " Alabama " 
ought to have been stopped at Consul Dudley's demand. — (5) In prohibit- 
ing the fitting-out of any transport or storeship for belligerent use. — Refer- 
ence to American practice in Crimean War, and to the new provision 
authorizing free traffic in ships of war as merchantable articles. — (6) In for- 
bidding the fitting-out or arming, &c., of a ship of war, when our act only 
prohibits '^ fitting out and arming," with an exception which General Banks 
takes pains to subvert. — Laird's iron-clads stopped on this use of the word 
"or" in the British act. — Importance of this word "or" in several of our 
leading cases ignored. — Did General Banks mean to strike hands with Chief- 
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Baron Pollock, of " Alexandra '' fame ? — Baron BramwelFs '' qnibble " and 
"evasion'^ noticed. — (7) In using the terms "in order that" in addition to 
"with intent" of our law. — Baron Pigott's friendly demonstration of this 
superiority alluded to. — (8) In employing the terms "'persons assuming to 
exercise the powers of government," in addition to " colony, province," &c. 
— Illustration from description of Jefferson Davis in the "Alexandra" and 
"Pampero" cases. — Notice of Lord CurriehilFs keen point, that neither the 
American nor the British act forbids the fitting-out of lorivateers. — The 
writer meets it with the American decisions. — Cases of Guinet and Quincy 
noticed. — The point may hold good of letters of marque. 

The Chairman of the Committee on Foreign Affairs thus states 
their motive for seeking to conform the new legislation of their 
proposing, to the tenor and terms of the British Foreign-Enlist- 
ment Act of 1819 (59th George III., chap. 69), which consti- 
tutes the only British neutral legislation now in force. I quote 
General Banks's oral explanation in debate, as more explicit 
than any thing contained in his written report : — 

'' The object of the committee has been to scale the [United States] 
neutrality act of 1818 to the standard of the Foreign-Enlistment Act 
enacted by Great Britain in 1819. The provisions of the Bill which 
has been read are essentially the same as the provisions enacted for 
the same purpose in the Foreign-Enlistment Act of Great Britain. 
With the exception of the section giving citizens of the United 
States authority to sell vessels, the material of which they are made, 
and munitions of war, to governments or citizens of governments with 
whom the United States may not be at war, there is nothing in this 
Bill which is not contained in that act, and there is no provision in 
that act which is not substantially embraced in this Bill." (" Globe," 
July 30.) 

The Chairman had previously stated in his Report (p. 6) , — 

" Its restrictions [those of the British act] are nominal, compared 
with those of the American statute." 

So that, by " scaling," I understand General Banks to mean 
that he proposes to lower the requisitions of the new American 
act to the level of the imperfections of the British statute ; his 
line of reasoning being, that, whereas England has not been 
faithful to the fulfilment of her neutral duties towards this coun- 
try in the late civil struggle, we now propose to put ourselves in 
a position to practise towards her, whenever it shall be deemed 
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advisable, the same treatment which her imperfect legislation 
has enabled her to practise towards us. 

When the Chairman of the Committee on Foreign Affairs of 
the House of Representatives asserts that " the restrictions 
of the British statute are nominal, compared with those of the 
American,^' he hazards a statement which I shall be sorry to 
have meet the eye of any English jurist or statesman. So far 
is it from beino' true that we shall have to malce a descent in 
our legislation on this head, in order to come down upon a level 
with that of England, that I venture to affirm, that in many, 
if not in most, respects, the English statute is decidedly the 
more high-toned and comprehensive of the two. 

Why should it not be so ? It was passed the year after ours ; 
it was professedly modelled upon ours, and with the bond-fide 
intent, as I believe, of improving upon it ; and it had the benefit 
of one of the ablest and most thorough discussions that any 
measure involving the enforcement of international duties ever 
received in the British Parliament. When I mention that Sir 
James Mackintosh, Sir William Scott, Henry Brougham, 
Thomas Denman, James Scarlett, John Singleton Copley, 
all took active and prominent parts in the discussion ; that Sir 
James Mackintosh made one or more of his most eloquent and 
celebrated speeches upon the Bill ; and that George Canning, in 
closing for the ministry, replied to Mackintosh in one of his 
greatest efforts, in which he did us and himself equal honor for 
vindicating the good faith of the law of nations (as I have al- 
ready briefly quoted in part) , — I think I hardly need add any 
thing to show that the British Foreign-Enlistment Act is prima 
facie as honest and thorough a piece of legislation as our own. 
The only wonder to me is, that the English publicists and states- 
men were able to improve so little as they did upon Hamilton's 
model, in that part of the Bill borrowed from us ; and I regard 
it as one of the greatest tributes to the genias of that extraor- 
dinary man, that all the legal talent of England combined, vir- 
tually confessed, twenty-five years after his act was penned, that 
it hardly knew how to better the groundwork of his scheme for 
enforcing international neutrality on the ocean. 

Yet, with this actual or professed adherence to the American 

9 
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standard of maritime neutrality, there are numerous details in 
which the British statute is decidedly more comprehensive and 
wholesomely severe than our own, either as left by Hamilton, 
or as modified by the laws of 1797, 1817, and 1818. Some of 
these points of superiority relate to warlike preparations on land 
(on which subject English legislation had provided, to some 
extent, at a much earlier date than our own), and some to prep- 
arations by sea, and some again to preparations combining 
both land and marine operations. Under one or the other of 
these heads, I can name at least ten important points of supe- 
riority in the British statute over our own. 

(1). In tlie first place ^ the British act is decidedly more com- 
prehensive than the American, in denouncing unneutral enlist- 
ments, both in the land and naval service of a foreign govern- 
ment, by making it penal " to agree to enlist," or " to engage or 
contract to enlist," or to ^^ engage ^^ or '''' attem'pt to engage^'' 
nnotlier person to enlist^ neither of which initiatory steps of 
raising foreign levies is forbidden by our statute. Our act (sec. 
2) only punishes one who ^^ enlists or enters himself, or hires or 
retains another person to enlist," &c. ; thus making a positive 
and complete enrolment or hiring on neutral soil a prerequisite 
to the offence. 

The importance of this distinction will be appreciated, when 
it is remembered that not a Fenian recruit nor a Fenian recruiter 
has been prosecuted for violating American laws by recruiting 
on American soil during; the late Fenian demonstration in the 
United States, though the engaging to enlist, or the attempting 
to engage others to enlist, have probably been as open as the 
day in all the Northern cities. It was even made a question by 
Governor Andrew, at the time of Sir John Crampton's dismis- 
sal in 1855, — Mr. Andrew being then one of the counsel who 
defended a British recruiting agent, indicted for procuring Brit- 
ish levies on American soil, — whether our statute goes any far- 
ther than to forbid enlisting in the naval service^ merely, of a 
foreign government; its words being, " to enlist," &c., " as cc 
soldier, or as a marine or seaman, on board of any vessel 
of %i^ar^^ — nothing being said about land service. Judge 
Sprague, of the United-States District Court, overruled the 
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point, doubtless quite correctly ( United States v. Kazinsld^ 
18 Law Rep., p. 255-7). Yet how much better in the British 
statute, not merely to distinguish between warlike operations 
"by land or by sea," "in land or sea service," &c., — as by 
sec. 2, — but also to denounce the engaging^ and attempting 
to engage^ in the business of recruiting? 

I need hardly add, that, with its anti-Fenian bearing, the im- 
perfect phraseology of the British statute on this head finds no 
imitation in General Banks's new project. 

(2) . In the second place ^ the British act is more complete than 
our own, in prohibiting any hiring or retaining of any pei^son 
whatsoever^ by way of recruiting, for foreign war-ships tran- 
siently sojourning in British neutral waters, without excepting 
the subjects or citizens of the same nation as that to ivhich 
such ivar-ships belong, as the American statute does, in sec. 2. 
The effect of the American exception is, that if the United 
States happens to be a neutral power, and England and France, 
for instance, are belligerents towards each other, England can 
lawfully recruit from among British subjects for her ships of war, 
transiently stopping in American ports ; and France, in like 
manner, from French subjects under like circumstances. Ham- 
ilton incorporated this provision into his act of 1794, — doubt- 
less suggested by Henfield's case, where Genet, with a show of 
justice, tried to neutralize Henfield's ofience by claiming him for 
an adopted citizen of France ; and the provision has retained 
its place on the American statute-book, down to the present 
day. 

The superiority of the British statute, in omitting this ex- 
ception, shows itself in considering the provision of British law 
applicable to the recruiting for the " Alabama " in Laird's ship- 
yard, at the time of her original outfit. Had she then been a 
regularly commissioned Confederate ship-of-war, built and 
equipiJed in the Confederate States, or elseivhere than in a 
British port, it would have been entirely lawful for Laird, had 
the American exception obtained in the British act, to have filled 
up the ship's crew with Confederate seamen, on her coming into 
Liverpool for a temporary stop. As it is, our complaint against 
the outfitters of the "Alabama" (on the score of enlisting her 
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seamen) is, not merely that she had not become a ship-of-war of 
a belligerent power, at the time of her quitting the Mersey, 
but that her crew w^ere almost exclusively British sitbj'ects, 
and, to a large extent, recruited from among Her Majesty's 
enrolled Naval Reserves, 

Sir Roundell Palmer, at the time of the " Alexandra " law- 
hearing (November, I860), being then Attorney-General of 
England, and leading for the Crown, took occasion to call the 
attention of the Court of Exchequer to this superior complete- 
ness of the British statute, in the particular just noticed (" Alex- 
andra" Law Hearing, p. 337) ; but I think the allusion an 
unfortunate one as an argument to help persuade Chief-Baron 
Pollock and Baron Bramwell to a strict enforcement of the Brit- 
ish statute on other points, if it brought to their minds, as it 
naturally must have done, how little the penalties of the Foreign- 
Enlistment Act, with all its superior completeness, had thus far 
been enforced in the instance of John Laird and the other 
getters-up of the "Alabama" expedition. The Chief Baron 
might well have interrupted the legal representative of the Brit- 
ish Government, with demanding of him why he should expect 
the Court of Exchequer to give judgment against the "Alex- 
andra," when as yet no prosecution had been instituted by the 
Crown against the much greater offenders of the " Alabama," 
though more than a year had elapsed since " the scandal and 
reproach" of that transaction. 

In that connection, as a matter of legislative detail, the Attor- 
ney-General might very properly have called attention — as he 
omitted to do, and as General Banks and his committee, for 
that matter, seem also to have failed to observe — to the supe- 
riority of the American statute in making the prohibition against 
enlisting simply (not against recruiting^ on American neutral 
soil, applicable to cdl persons whatsoever ^ and not merely to 
" naturcd-born subjects \of his Majesty~\ ," as the British act 
does, by its terms. When the Attorney-General says, as he 
does, page 338, in his argument, — 

"Of course, the penalty against serving ubicunque gentium must 
be limited to natural-born subjects, because we cannot legislate for 
other parts of the world," — 
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he seems to have forgotten that the United-States statute, to 
which he had just been referring, forbids " miy person " (be he 
native or foreign) from enhsting in the land-service of a foreign 
power on American soil. And why should it not? May it 
not trouble the peace of the United States, and tend to endanger 
its foreign relations, to have Irish Fenians or any other foreign 
would-be belhgerents enlist or enrol themselves for war within 
its territory ? And was it " of course " that England should 
have no statute, and take no pains to pass one, during our 
late civil struggle, to prevent Laird's ship-yards and other such 
establishments from becoming Confederate enlisting stations ? 
Englishmen — i.e. , " natural-born subjects " — were sufficiently 
prohibited from seeking such rendezvous, to enrol themselves ; 
but not Confederate volunteers. I do not esteem the subject- 
matter one of great consequence, considering the paucity of 
Confederate sailors in foreign parts ; but I cannot quite agree 
to the Attorney-General's "0/ co2^r5e." 

(3). On the other hand, in the third ])lace, the superiority 
of the British act over the American is decided, in forbidding 
British subjects from enlisting or engaging in warlike operations 
anywhere whatsoever ; while the prohibition of the United- 
States law is limited to " any person within the territory or 
jurisdiction of the United States " (except in reference to 
fitting out ships abroad to prey upon American commerce, as 
already noticed in the criticism on the revision of the act of 
1797, and which exception, as by § 4 of the act of 1818, is 
altogether abrogated in General Banks's new scheme). It 
would seem thus that citizens of the United States, under the 
laws of the United States as they now stand, may freely go 
abroad to enlist in a foreign service, — in fact, may at home, 
on American soil, agree to enlist in such service (provided they 
do not take money and " enter themselves^' ), — without com- 
mitting any offence against United-States laws (see United 
/States V. KazinsM^ ut sup,) ; but that both these descriptions 
of belligerent undertakings are denounced by the British statute. 

(4) . In the fourth place ^ the British act is greatly superior to 
our own, as a preventive of infractions of neutrality, in author- 
izing (as by sec. 5) the detention of any vessel about leaving 
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the British dominions with persons on board "who have en- 
listed or engaged to enlist," &c., in any foreign belligerent ser- 
vice ; thus authorizing the stopping of any warlike embarkation 
for foreign parts, which our laws, as they now stand, do not, 
unless the number of persons thus collectively embarking brings 
it under another head, of " setting on foot a military expedi- 
tion." Sec. 6 of the British act follows up this preventive 
provision, by making it penal for any shipmaster to take on 
board his ship any such recruits, "enlisted or engaged to enlist" 
in a foreign belligerent service, under a penalty of fifty pounds 
per head for each passenger. It further subjects the ship itself 
to seizure and detention, until the fine incurred as above is 
paid, or satisfactory security given for its payment. 

These provisions are entirely new in the British act, and find 
no exemplar in our own statutes. It is under them that we lay 
much of our case (at least, as a volunteer disputant, / have 
ventured to do so) against England, for permitting the final 
start of the "Alabama" expedition from Beaumaris Bay, after 
Consul Dudley had notified the British Customs' authorities that 
Captain Bullock was going down the Mersey in the steam-tug 
from Liverpool, with his twenty-five or thirty Confederate re- 
cruits to join the "Alabama," then lying in that bay, some forty 
miles below Liverpool, — recruits, who, according to their own 
confession to the Customs' Surveyor, " were going to join the 
gunboat as a part of her creiv^''^ but for whose detention, or 
the detention of the tug herself, the Surveyor never raised his 
finger. ("Boston Daily Advertiser," Nov. 11, and Dec. 9, 
1865.) Do General Banks and the House of Representatives 
mean to ignore this feature of the British neutral code, as unim- 
portant to the final auditing of the " Alabama " claim ? or must 
they admit again, in this instance, that "the scaling" is up- 
wards, rather than downwards, in putting the United-States 
enactment on a level with the British ? 

I forget : these provisions have attracted the attention of Gen- 
eral Banks and his committee ; but with what indifierent suc- 
cess they have attempted to model from their terms, for the 
benefit of their new project, I shall have occasion to comment 
on hereafter. 
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(5). In the fifth place (to come to the head of fitting out 
ships, and maritime neutrality purely), the British Foreign-En- 
listment Act, as a neutral measure, has the clear superiority over 
our own in forbidding the fitting-out, &c., of any " transi^ort or 
store-shi'p " for belligerent use ; a prohibition never contained in 
the American statute, and which would have materially nar- 
rowed that right of engaging in the carrying-trade of European 
wars (whether by chartering or selling vessels to the belliger- 
ents) , which our Government so strenuously contended for at 
the period of the Crimean war, under the administration of 
President Pierce. Can General Banks point to any thing in 
the American revision of 1818, so "criminally restraining the 
rights of nations at peace for the benefit of those at war," as this 
provision of the British act ? And w^ould he consider that Eng- 
land meant "to favor the perpetuation of [her own] supremacy 
on the sea," by such a self-denying ordinance as this? 

It does not blunt the point of my questions at all, that this 
clause of " transport or storeship " came into the British act 
at the hands of Sir James Mackintosh, its opponent, and with 
a hostile intent, to the legislation [in order to put the South- 
American colonists on a par with Spain, as noticed by Sir E. 
P. Collier, the Solicitor-General, at the "Alexandra" law-trial. 
Rep., p. 425] ; the fact still remains, that the words are 
there as a part of the existing statute, and in substantial con- 
flict with General Banks's new proposition (sec. 10 of his 
Bill) , declaring that " nothing in this act contained shall be so 
construed as to prevent citizens of the United States from sell- 
ing vessels, shi^DS, or steamers ... to inhabitants of other 
countries, or to governments not at war with the United 
States." Does not the selling or chartering a transport or 
storeship to a belligerent service (for which the General would 
contend totis viribus) almost necessarily presuppose some 
degree of " fitting-out," or " attem^Dting to fit out," or " being 
concerned in the fitting-out," of the commercial carrier, which 
is struck at and reached by the British statute as it now stands ? 

(6). In the sixth place ^ the British statute contains those 
much-belabored words, " equip, furnish, fit out, or arm ; " while 
our own only denounces " the fitting-out and arming " a ship of 
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war for belli2:erent uses, — a distinction between "or" and " and^^ 
which saved us from having Laird's iron-clads let loose against 
us in September, 1863 ; since, as all who have studied that 
dark crisis in our English relations will well remember, it was 
only the terms of the British act forbidding Laird from " equip- 
ping, furnishing, fitting out, or arming," or "attempting to 
equip, &c., ... or arm," — short of arming, — which enabled 
the' Palmerston ministry to take the decisive step of laying hands 
on the Confederate rams, the "El Tousson " and the "El Mo- 
nassir," before they had got into that state of amning which 
Laird's legal advisers deemed within the bounds of impunity. 

Now, I notice in General Banks's Bill, that, unmindful of 
the pitfidls disclosed by the "Alexandra" trial in England, and 
by the case of United States v. Qitincy in our own Supreme 
Court, he proposes to fall below the level of British neutrality 
again, and only make the fitting-out culpable when consum- 
mated into full arming. Sec. 3 of his Bill reads, — 

" If any person shall, within the limits of the United States, fit 
out and arm, or attempt to fit out and arm, or shall knowingly be 
concerned in the fitting-out and arming of any ship," &c., he shall 
be punished," &c. 

And this provision, if hereafter enacted into a law, will, I 
am sorry to say, amount to an efifective repeal of " oi^^^^ and 
substitute " aiicl " for " or " in the only place where " or " now 
obtains in this clause of our statute. 

Whether this chano;e of our own law of 1818 is the result of 
deliberate purpose, or only a piece of carelessness on the part of 
the chairman and his committee, jointly with the House of Rep- 
resentatives, I am unable to determine. I can only imagine 
with what amazement the proposed alteration will be read by 
English judges and lawyers who have been concerned in the 
"Alexandra" and "Pampero" trials, where these two conjunc- 
tions, " a?zc?" and ^^ or,^^ played such a conspicuous part in the 
discussions. To explain their significant effect, I may remark, 
in passing, for the benefit of those who have not examined the 
subject, that a country may as well have no neutrality laws at 
all on the subject of fitting out ships for the use of belligerents, 
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as to compel Its executive to wait till the outfitting vessel has 
taken on board its armament before authorizing the seizure. 
It was the salvation of our neutrality statute of 1794, and 
again of that of 1818, that, in the clause of" hnoioingly being 
concerned m the furnishing ^ fitting-out^ OH cirming,''^ there 
came in this blessed ^^ or,^^ in place of the previous ^^and,^^ 
which had coupled together ^^ fitting out " and " arming " in the 
earlier sentences. So that, in Guinet's trial in 1795 (2 Dall. 
Eep., p. 321), and again in Quincy's case (6 Peters Rep., p. 
445), where the point was not raised till as late a day as 1832, 
and then on behalf of the defendant by Mr. Wirt, who had 
been Attorney-General of the United States, the Government 
were able to hold on upon the defendants, and establish for 
themselves two of their best precedents of neutrality, wholly by 
force of this little particle " or " in the statute. 

Did General Banks and his committee mean to treat these 
learned discussions with contempt ; or, when he drafted his new 
statute, was he purposely codifying Chief-Baron Pollock's fa- 
mous dictum, that "equip, furnish, fit out, or arm, all mean 
precisely the same thing " ? ^ 

(7). Seventhly, The British Foreign-Enlistment Act is more 
comprehensive than our own, in using after the clauses " equip," 
&c., " or attempt to equip," &c., the phraseology " with intent, 



1 In speaking of Guinet's and Quincy's cases, as I have above, I am not un- 
mindful that these two decisions have been severely criticised in the English and 
Scotch courts ; and that Baron Bramwell in the English Court of Exchequer 
asserts with great positiveness, that Quincy's case ^^was wrongly decided." 
("Alexandra" Law Hearing, p. 547.) Now, while agreeing to the position, that, 
on scientific grounds, an attempt ought not to be construed on stricter principles 
than the complete offence itself, I must yet contend, that the ruling against 
Quincy is fully borne out by the literal prescription of the statute. '' Ita scripta 
est lex " seems to me a perfect answer to any argument drawn from the relation 
of principal and accessory, or based upon the theoretical idea of what the 
statute-makers ought to have prescribed. But will not the learned Baron agree, 
that it is quite as commendable and judicial to enforce the literal fulfilment of a 
positive statute, though unscientifically constructed, as to openly " evade " the 
object of the law — within his own admission — by insisting that its distinctive 
terms have no meaning ^ — [See Baron BramwelFs denunciation of what he calls 
"a quibble" during the law-hearing of the "Alexandra" case (p. 100), and his 
subsequent adoption of the same "quibble" in solemn judgment; all the while 
confessing that he was " evading " the statute, pp. 548, 549.] 

10 
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or in order ^ that such ship be employed," &c. Our statute 
stops short with ^^ivith ijitent;'^ while the British, by adding "m 
oixler that^^' helps simplify a troublesome question of whose the 
intent must be, — whether the equipper's, or the belligerent 
state's, for whose use the vessel is equipping. This distinction 
was also largely discussed in the " Alexandra " and ^^ Pampero " 
cases ; and Baron Pigott, of the English Exchequer Court, 
from whom we got the best declaration of neutral law that the 
Eno-lish courts have afforded durino; the late rebellion, has no- 
ticed the superiority of the British statute over our owm in this 
particular. ("Alexandra" Law Hearing, p. 565^ &c.) Did 
General Banks and the House of Representatives mean to turn 
their backs on this friendly light ; or did they prefer darkness 
to light in this instance again, in leaving the old phraseology of 
the American act to stand as it is ? 

(8). Eighthly^ The British statute has a wider scope than the 
American, and so seems more effectively neutral, in using after 
the w^ords "colony, province," &c., the terms, "^^ or of a7iy j^er- 
S071S exercising , or assuming to exercise, any powers of 
government,^^ &c. The Government of Jefferson Davis and 
his associates, for example, both in the " Alexandra " and the 
"Pampero" proceedings, was set forth under these terms of 
the Eoreign-Enlistment Act ; the English and Scotch plead- 
ers not considering it safe to rely upon any such designation of 
the Confederate authorities as would be afforded by the phrase- 
ology of the American statute, "colony, district, or people;" 
or rather the corresponding phraseology of the British act, 
"colony, province, or part of any province, or people." Possi- 
bly in these pleadings the Crown lawyers were over-cautious ; 
but the American legislator, in reviewing them, might w^ell have 
had the doubt suggested to his mind, whether Canning and his 
official associates w^ere scaling cloum from the strictness of the 
American law, when they added to " colony, province, or part 
of any province or people," the cumulative expressions, " or of 
any person or persons exercising, or assuming to exercise, any 
powers of government in or over any foreign state, colony, 
province, or part of any province or people." At any rate, 
considering that the British lawyers and lawgivers have given us 
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such a hint about the best mode of describing Jefferson Davis 
& Company in legal proceedings, would it not have been well 
for our legislators to have made a note of it for future judicial 
use ? 

Before passing from this common section of the two statutes, 
I believe that I ought to call attention to the keen point made 
in the Scotch Court of Exchequer, in the discussion of the 
''Pampero" case, by Lord Curriehill, an acute member of that 
court, that the American statute contains no prohibition at all 
against privateering ; all its penalties, in his view, being di- 
rected against fitting out and equipping ships of war for the 
public service of foreign belligerent powers. The language 
which gives rise to this suggestion is, "If any person shall fit 
out, &c., . . . any ship or vessel with intent that such ship 
or vessel shall be employed in the service of any foreign 
prince," &c. Now, as the captain of a privateer, the learned 
judge argues, cruises for his own gain, and not in obedience to 
the orders of the power that commissions him, he cannot be 
said to cruise '' in the service " of that power (" Pampero " Case, 
p. 193). 

The British statute departs from the American in this par- 
ticular : in providing — what at first seems an improvement 
upon the American act — that it shall be penal for any person 
"to equip . . . any ship or vessel with intent or in order that 
such vessel shall be employed in the service of any foreign prince, 
... or ivith intent to cimise or commit hostilities against amj 
prince . . . with whom His Majesty shall not then be at war." 
Lord Curriehill attempted to satisfy himself out of this appar- 
ent divergence from the American statute, that the British 
legislators meant to provide against privateering under a com- 
mission, letter of marque, &c. ; but, after reasoning out the 
matter with great intentness (pp. 194-7), he is driven to 
the conclusion, that, as the cruising with a hostile intent is a 
necessary ingredient, at all events, of the prohibited act of the 
statute, the first category of being employed in the service of 
the foreign prince overrides both distinctive provisions ; and so, 
that the British act, like the American, leaves the coast clear 
for fitting out unneutral privateers for belligerents ; in short, 
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that, under both acts, it never has been, and is not now, an 
offence to fit out privateers to cruise against the commerce of a 
friendly power at war with another foreign friendly power. 

A great gap this, one would say, in the British Foreign- 
Enlistment Act ! — and one which it is wonderful that Sir Hugh 
Cairns, with all his acuteness, did not point out to his Confed- 
erate clients, when he was advising them how (in Baron Bram- 
welFs phrase) " to evade " the laws of Great Britain, or one 
w^hich it is alike wonderful that he did not hold up to the view of 
the learned Barons of the Court of Exchequer, when he was 
arguing before them the illegality of the seizure of the ^^ Alex- 
andra." That vessel, to be sure, was equipping for the public 
service of the Confederates, as both the Chief Baron and Baron 
Br am well felt constrained to admit in their judgments (" Al- 
exandra " Law Hearing, pp. 525, 549). But how refreshing 
it would have been to the Chief Baron — who was panting to 
prove that " a whole fleet of ships might sail through such an 
act " (as the Foreign-Enlistment Act) — to be reminded that 
the statute did not even interfere with privateering in the 
slio^htest deoTce ! 

Lord Curriehill's point, it should be added, made such an im- 
pression upon the Scotch Bench, that, under their approbation, 
the Lord Advocate on behalf of the Crown abandoned all that 
part of his information which sought to charge the " PamjDcro " 
as being fitted out for a privateer ; and this, though all the 
judges (including Lord Currlehill himself) were intent upon 
construing the British act as much in accordance with American 
ideas of neutrality as the points under adjudication would 
permit of (p. 215). 

Now^ with all due respect for the acumen and discriminating 
ability of the Scotch Exchequer Lords, I cannot but think that 
the American courts and the American Bar have understood 
themselves in considering that the American act has sufficiently 
provided against privateering. Very certainly, both bench and 
bar, and the Executive and Legislature of the United States 
besides, have supposed, for upwards of seventy years, that the 
3d section of the neutrality law, above quoted, covers the case 
of fitting out privateers as much as that of the public ships of 
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war ; and that " being in the service of a state " is shown by 
making war for it under its commission. In the very first 
prosecution by indictment (not civil proceeding) under the law 
of 1794, Guinet, who has been already referred to, was prose- 
cuted, convicted, and sentenced for being concerned in fitting 
out the "Cassius"ybr a privateer. The indictment (given in 
Wharton's State Trials, p. 93, and found May 11, 1795) 
charges, that the equipping, &c. , were " with intent that the 
same ship or vessel [the " Cassius " ] should be employed in 
the service of the French republic ; " and the facts in evi- 
dence proved that at that time she was owned in shares by 
eight Frenchmen. 

Judge Patterson in his charge, among other things, says, "No 
man would proclaim on the house-top that he intended to fit 
out a privateer,)''^ &c. ; furthermore, the counsel for the defend- 
ant went carefully into the distinction between ships of war, 
privateers, "letters of marque," and other armed vessels; and 
insisted that the Government must show (among other things) 
that the vessel was to be employed in the service of the French 
republic {Ib,^ p. 98). As Guinet was sentenced to twelve 
months' imprisonment and a fine of four hundred dollars, I 
think it may be taken for granted that this leading case was 
thought to settle the criminality of fitting out privateers, for 
American law. (See the full particulars of the history of this 
vessel and of its arrest 'after it had become a public ship of 
war^ in an article on the "Cassius" precedent, in the "Boston 
Daily Advertiser," Aug. 22, 1865.) 

Quincy's case, in like manner, was an indictment for being 
concerned in fitting out a privateer, "with intent that such ves- 
sel be employed in the service " of Buenos Ayres. The vessel 
itself was a small pilot-boat of sixty or seventy tons, owned en- 
tirely on private account ; and there was no particle of evidence 
ofiered of her ever having belonged to the Buenos-Ayrean 
Government. It seems to me almost incredible, if the point 
taken by Lord Curriehill could have exculpated Quincy, that 
Mr. Wirt, one of the ablest of United-States Attorneys- 
General, should not have raised it. But the truth is, that 
from Guinet's case down, including the adjudications on the 
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prizes of the "Irresistible" (the " Gran Para," the "Nereyda," 
<fec.), and on the case of the "Irresistible," herself, which was 
libelled for a forfeiture in 1819 (7 AVheat. R., 551), and a mul- 
titude of other decisions that could be named, it had become a 
settled principle of American procedure, that a privateer was to 
be considered as employed in the public service of the commis- 
sioning power ; — just in the sense in which it was held that 
"Llnvincible," a French privateer, was protected from United- 
States process, by being a public ship of war to that intent and 
purpose (1 Wheat. R., 238). 

Possibly the American practice on this head implies some dis- 
regard of statute phraseology; especially as the acts of 1794 
(§ 2), 1797, and 1818 (§§ 2 and 4), all use the terms "pri- 
vateer" or "private ships," and the act of 1797 seems to dis- 
tinguish between "private ships " and "vessels of war," I am 
inclined to think, however, that his lordship's point will probably 
hold good of armed merchantmen sailing under letters of marque, 
or else without any commission at all, which do not make a busi- 
ness of makhig wai\ but only of fighting defensively when at- 
tacked, or which permit themselves to make an accidental cap- 
ture, if opportunity offers, in the prosecution of a commercial 
voyage. So far, these vessels may not come under the desig- 
nation of being "employed in the service of" the nation whose 
flag they carry. But to this extent, at least, the American 
legislator may well borrow a caution from the criticism of the 
keen-eyed Scotchman. I doubt, however, if the Committee on 
Foreign Affairs, or its chairman, would have availed them- 
selves of its friendly light, — provided it had been brought to 
their notice, — considering their proposal to scale at least as 
low as any defect contained in the British code. 
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CHAPTER VII. 

Continuation of points of superiority of British statute over the American. — 
(9) In forbidding the augmenting of any ship of war, whether in time of 
peace or war. — Chief Baron's comment on this point noticed. — American 
neutrality laws are not merely municipal and selfish legislation. — The further 
points of superiority noticed, of forbidding the changing of the guns of a war- 
ship at all, or the addition to it of any equipment of war. — Allusion, again, to 
Sir R. Palmer's hedging on the " Alabama " question. — (10) In prescribing 
severer penalties, at the unlimited discretion of the court, for violations of the 
law. — Allusion to ridiculously small penalties actually imposed upon Jones, 
Highat, and others, by British judges, in 1864-5. — Other points might be 
named, but these sufficient to show that the statement of ''its restrictions 
being merely nominal'' is not borne out. — Discussion of the objection that 
most of these provisions are dependent upon the will of the Crown. — Three 
answers : — (1) That this dependence only applies to a part of the provisions 
of the law. — (2) That General Banks himself imitates the same provision in 
sec. 10 of his own act. — This imitation shown to defeat the very object of 
the important section just quoted, and to be worse than the bonding clauses. — 
(3) That we have never had any reason to complain of the British Crown's 
suspending the British act. — Our real grievance towards England on this 
head is not that she had not a good neutrality code, but that she did not en- 
force it in good faith. — The trouble was in Earl Kussell's pettifogging, 
Chief-Baron Pollock's shuffling, and the British Parliament's compromising 
with Laird. — To this might be added British hasty recognition of rebel bel- 
ligerency, and neglect to amend the defects of the statutes. — Earl Russell has 
admitted the whole case, in conceding that the " Alabama " ought to have 
been stopped — Conclusion that General Banks has mistaken the character of 
the Foreign-Enlistment Act. 

I HAVE to urge again, — 

(9). Ninthly^ that the British statute is more sweeping and 
more thoroughly neutral than our own, in enacting various pro- 
hibitions against augmenting the armament of foreign ships of 
war which come into port already armed, but which have occasion 
to refit or add to their warlike equipment. By the British act 
(§ 8), no foreign ship of war at all^ whether belonging to a 
power at 'peace or at war, is allowed to add to or vary its war- 
like armament in a British port ; while, by our own statute 
(§5), the modified prohibition against adding to the arma- 
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ment of such a ship of war is only levelled against a ship of a 
belligerent power. That is, the American statute does not 
pretend to interfere at all with increasing the number of guns, 
&c., of a foreign ship of war, at a time when the government 
to which the ship belongs is at peace ^ but only prohibits such 
augmentation when the ship is the representative of a belli- 
gerent power. The British act, on the other hand, directs its 
prohibition equally against such warlike equipment in time of 
peace as well as in time of war. 

Chief-Baron Pollock, of "Alexandra" fame, is, so far as I 
know, the first person that has ever pointed out this distinction 
(Judgment in the "Alexandra" Law Hearing, p. 532). The 
point is doubtless well made ; but when the Chief Baron comes 
to press it into the service of his argument, that the Foreign- 
Enlistment Act is wholly municipal, and for home use, having 
for its chief end to prevent British ports from becoming the scene 
of naval battles between foreign equippers of belligerent war-ves- 
sels, he needlessly and mistakenly, as it seems to me, depreciates 
and belittles the neutral honor of his country. At any rate, if 
he concedes that Great Britain took this provision of her neu- 
tral code from the American model (a matter which he did his 
best to prevent the Attorney-General from arguing, after giving 
full license to Sir Hugh Cairns, in his opening for the defence, 
to do the same thing) , I am sure that he does not attribute to 
the American law the motive which actuated the framers and 
originators of that legislation. The American law is not and 
never was designed to merely promote municipal and selfish 
ends ; and so. Chief- Justice Marshall declared in the " Santissima 
Trinidad " case (1 Brockenbrough Eep., p. 488), and so, in 
effect, the title to the act of 1817, ch. 58, decides, when it sets 
forth "An Act more effectually to preserve the neutral 
RELATIONS of the United States." 

However, it is doubtless going to the root of the matter of 
preventing all warlike equipment of foreign ships of war in a 
neutral port, to say that the thing shall not be done, as the 
British statute forbids, even in time of peace, without royal 
hcense ; and, so far, that statute is more thorough-going than 
our own. 
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Under the same head of adding to the warlike force of ships 
of war, already such in fact, are to be noticed two other points 
of superiority of the British act over the American, also 
brought out by the " Alexandra " trial ; viz., that the British 
act forbids the chano-ino- of the o'uns of such vessels at all^ 
whether for those of a larger calibre, or for those of the same 
calibre but of a different construction ; while the American law 
only forbids the changing " for guns of a larger calibre." The 
British act thus' gets rid of all equivocations about the size of 
the substituted guns, and also of all dispute whether they may 
be rifled or of smooth bore, and the like, to which the American 
act may easily give rise. 

Again, w^hile the American statute only forbids (in the in- 
stance of these foreign war vessels) ^^ the addition thereto of any 
equipment solely cq^2^Ucahle to war^^^ the British statute more 
summarily denounces "the addition [thereto] of any equip- 
ment of war.'' 

It needs no argument, I conceive, to connect these manifest at- 
tempts to make the British statute more thorough-going than our 
own, with honest purposes and bona-fide neutral designs on the 
part of the British legislators who have proposed and adopted 
them. Only, I must protest again against any neutral code 
being estimated as such a selfish, municipal, and insular an af- 
fair, as Sir Roundell Palmer (who brought out these two latter 
points of superiority of the British statute in the "Alexandra " 
Law Hearing, p. 342) labors, in unison with the Chief Baron, 
to make it appear that the British system of neutral laws really 
is. Would the Attorney-General have consented to such a def- 
inition of his country's neutral attitude, and such a portraiture 
of British hunkerism and international illiberality, if it had not 
been for the shade of the American reclamations for the doings 
of the "Alabama," in the background? 

(10). In the tenth and last place, the British statute is more 
severe in its penalties throughout than the American ; though 
apparently the Chairman of the Committee on Foreign Affairs 
was of a different opinion when he brought in his Bill, accom- 
modating its various prescribed penalties to those contained in 
the British act. The universal prescription of the latter act is, 

11 
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"fine and Imprisonment, or either of them, at the disci^etion of 
the court ; " with the exception of the punishment for masters 
of vessels who transport foreign levies out of the kingdom, 
which is fixed at a forfeiture of Mtj pounds per head (sec. 6). 
General Banks, in imitation of this, reported his Bill originally, 
wdth every penalty left discretionary with the court, exactly in 
the terms just quoted; the provisions as to masters of vessels, 
as we have already seen, making no part of the existing Ameri- 
can act. (House of Kepresentatives' Document, ISTo. 806.) 

Upon the taking-up of the Bill in the House for consideration, 
the Chairman of the Committee — struck, perhaps, with this un- 
scientific and un-American feature of his measure — moved to 
insert, in Sections One, Two, and Three, specific maximums of 
punishment, — so that, in Section One, the imprisonment should 
not exceed two years (one year less than at present by the act 
of 1818) ; in Section Two, the same maximum (also one year 
less than at present) ; and in Section Three, the same maxi- 
mum of imprisonment as at present (three years) , but with a 
reduction of the maximum of fine from $10,000 to $3,000 : and 
in this shape the amendments were adopted by the House. Sec- 
tion Five, however (probably by some oversight), had the dis- 
cretionary punishment of the first draft retained ; so that, 
instead of the one year's imprisonment and the fine of $1,000 of 
the present law, the penalty is now left wholly " at the discre- 
tion of the court." 

Now, going back to our starting-point, — viz., the compara- 
tive severity of the Foreign-Enlistment Act and of the American 
act in Its present condition, unaflfected by General Banks's pro- 
ject, — is It not a higher degree of severity for the British judge 
to have power to fine and imprison ad libitum^ than for the 
American judge to be tied down to imposing a maximum of 
three years' imprisonment, and a limited amount of fine, for a 
violation of neutrality? And when the Chairman of the Com- 
mittee on Foreign Affairs, not content with retaining this lesser 
stringency of the American law, proposes to reduce it still fur- 
ther, by lowering the maximums of imprisonment in three 
instances out of four, as has just been noticed (these four being 
the only remaining penal sections of the Bill, after striking out 
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tlie clauses left for repeal in the project Itself), is it hardly con- 
sistent with legislative candor to talk about scaling down to the 
level of the standard of the British Foreign-Enlistment Act ? 

Perhaps the Chairman of the Foreign- Affairs Committee, at 
the time of introducing his project to the House, was thinking 
of the paltry sentences actually imposed by the British judges, 
in the exercise of their discretion, upon Jones, Highat, and 
other such convicted violaters of the Foreign-Enlistment Act ; 
but does that justify his general impeachment of the efficiency of 
the act itself, or permit him to leave the impression that we 
must low^er the tone of our present laws in order to come down 
upon the same plane of neutral inefficiency with those of Great 
Britain ? 

I might go on to add to my catalogue of points of superiority 
of the British neutral code over our own, several others besides 
the ten thus above enumerated, though doubtless of less moment. 
But I trust enough have been adduced to make good my posi- 
tion, that in many, if not in most, respects, the British statute is 
decidedly the more comprehensive and searching of the two. 
Perhaps, instead of "its restrictions being merely nominal," the 
reader w^ill be prepared to agree with me, that Canning borrowed 
from our code in good faith, and that if we would, in our turn, 
imitate again upon the model of the Foreign-Enlistment Act, 
we might "receive our own with usury." 

On the other hand, I frankly concede, as General Banks urges, 
that the British statute is obnoxious to the objection of being 
more or less dependent on the royal fiat of the monarch for its 
vitality and operative effect. As any one will notice who 
glances at its terms, several of its denunciations against forbid- 
den acts are predicated upon their being done " witJiout the leave 
or license of His Majesty being for that jmr^pose first had and 
obtained ;^^ thus recognizing that His (or Her) Majesty's leave 
and license may quite legitimize the prohibited proceeding. 

Now, in reference to this, I have to urge, in the first place, 
that this dispensing prerogative of the Crown does not apply to 
the statute universally and throughout, — as perhaps General 
Banks and his associates imagine ; but only to certain features 
of the enlistment clauses, and those regulating the fitting-out of 
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ships. On the contrary, the whole business of recruiting for 
foreign service on British soil (see latter clause of section 2) is 
left to the regular operations of permanent law ; and so are the 
taking on board a vessel of domestic levies for foreign service, 
and the personal liability incurred by the captain for consenting 
to it, — as by the provisions of sections 5 and 6, already com- 
mented on. 

In the next place, while fully agreeing to the vicious and in- 
admissible character of the dispensatory feature referred to, I am 
only surprised that General Banks should himself have adopted 
it — at the suggestion of Mr. Jenckes, of Rhode Island ("Globe," 
July 30) — in that part of his project upon which he lays most 
stress ; I mean in the portion of his Bill putting beyond doubt 
the freedom of neutral commerce to traffic in ships and muni- 
tions of war. By section 10 of his Act, as amended by the 
House with his approbation, all the provision of that section 
(introduced into the statute for the first time, as a new feature) , 
in regard to selling ships and material of war to foreign belliger- 
ents, which I have already quoted in connection with the clause 
of the British statute as to " the fitting-out of transports and 
storeships," is made dependent on the executive will of the 
President of the United States, in the following manner : — 

u Provided^ that the operation of this section of this act shall be sus- 
pended by the President of the United States with regard to any 
classes of purchases, whenever the United States shall be engaged in 
war, or whenever the maintenance of friendly relations with any for- 
eign nation may, in his judgment, require it.'* 

Now, as this clause can seldom or never come into operation 
""^ whenever the United States shall he engaged in ^^ar,-' — the 
very fact of their being at war with any nation implying that 
they cannot so far be neutral, or in a relation of peace, to that 
nation,— the latter category, ^^ or uihenever the maintenance 
of friendly relations ivith any foreign nation niay^ in his 
judgment^ require it,'" becomes the normal prescription of 
the statute, and so places it upon the very footing which the 
chairman himself so much reprobates. 

Plainly this principle of autocratic dictation ought never to 
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find a place in American legislation. It is hard enough to com- 
prehend how Englishmen, even at the date of 1819, should have 
left in the hands of the king's ministers the power of precipitat- 
ing the kingdom into war, by allowing them to make the British 
dominions the recruiting-ground and the naval basis of foreign 
belligerents ; but certainly, under the Constitution of the United 
States and the established practice of the American Government, 
no such power should be lodged with the President of the United 
States, as to be able to stop at pleasure all commerce "in selling 
vessels, ships, or steamers, built within the limits thereof, or 
material or munitions of war, the growth or product of the 
same, to inhabitants of other countries, or to governments not 
at war with the United States," which General Banks's new 
legislation proposes to confer henceforth. 

With all respect, I would beg to inquire of the Chairman of 
the Committee on Foreign Kelations, whether the too friendly 
aid which, seems to have been extended by the United States to 
Spain in her present contest with Chili, through an over-strict 
enforcement of our neutrality laws as against the latter power, 
and which, according to the chairman himself, "has been univer- 
sally condemned" (Rep., p. 8), is not an exact illustration of 
that unneutral interference on the part of the Executive with our 
foreign commerce in times of war, which he now seeks to make 
normal and perpetual by express legislation. I would further 
ask whether such despotic stopping-short and letting-loose of 
quasi fighting-ships at pleasure is not an hundred-fold more 
objectionable in principle than the impartial and equally opera- 
tive provision of simply taking a bond from the owners that 
they (not their vendees or assigns) will agree that their ships 
shall not violate the neutrality of the United States ; — a re- 
striction on commerce which, according to the chairman's 
denunciation, so " criminally restrains the rights of nations at 
peace for the benefit of those at war. " 

But, in the last place, I have to urge, more importantly than 
the two suggestions already made, — in reply to General Banks's 
assault upon the Foreign-EDlistment Act, founded upon its 
being dependent on the pleasure of the Crown for its vitality, — 
that thus far we have never had any occasion to complain of 
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this feature of the British statute, as applied against us; and 
so that it can make no part of that hst of grievances Avhich im- 
pels the present movement to scale our neutral laws down to the 
level of the English standard. Admitting that the whole of 
the Foreign-Enlistment Act has heen subject to the royal super- 
session durino' our late civil struo'o^le, will the Chairman of the 
Committee on Foreign Affairs for a moment contend that we 
have suffered any injury in consequence of the exercise of the 
hingly prerogative referred to? On the contrary, notwithstand- 
ing the clamor of the secessionists, that the neutrality of Great 
Britain has worked to their prejudice in its recognizing and 
respecting the Federal blockade, and in its refusing (to both 
parties) the right to carry in and sell prizes, and in various 
other particulars, who has ever heard that it was even proposed 
by the British Government to suspend the operation of a single 
section of the Foreign-Enlistment Act for a single day ? There 
were proposals enough on their part, to be sure, to better it, 
which, I am sorry to say, never came to any thing, practically ; 
but when and wdiere was it ever suggested by any responsible 
public man in England, that the Crown should interfere with 
the law^, as it then stood, to set it aside in a single particular, or 
for a single moment? 

No : the burden of our o-rievance asfainst Encfland, toned 
doivn to its lowest basis, is not that she had not on her 
statute-book a neutrality code as good as our own, and one 
sufficiently complete to guarantee to us our neutral rights, but 
that, having a laio quite sufficient to afford us neutral jji^otec- 
tion, and one decidedly superior to our own, she did not ade- 
(puately and in good faith enforce its provisions. Executively, 
it was Earl Russell's pettifogging mode of administering it, in 
for ever insisting upon proof sufficient to convict, instead of 
prinid-facie evidence adequate to detain ; Judicially, it was 
Chief-Baron Pollock's shuffling partisanship, in depriving us of 
a precedent declaring the "Alexandra" forfeited, at as early 
a day of the rebellion as June, 1863 ; and. Legislatively, it 
was the British Parliament's openly sanctioning and approving 
of a compromise with the violators of the law, in which " the 
law itself bought out the guilty prize," in the shape of paying 
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John Laird & Sons a bonus for their Confederate rams, — 
thereby confessing that Great Britain had to pension the build- 
ers of the " Alabama " not to involve her in war, — of which 
we have a right to complain. 

Earlier than all this, no doubt, we may bear in remembrance 
the unfriendly haste with which she took the rebels by the 
hand, and, besides acknowledging them as belligerents, virtually 
asked them to come into the congress of nations, and help de- 
clare the oracles, of international law^ ; and later, that, when we 
pointed out how our commerce was perishing through the 
divided voice of her judiciary and the supineness of her Execu- 
tive, she refused to strengthen the Crown with any further legis- 
lation, and indulged in the luxury of doing nothing, and 
pitying (?) our misfortunes. But it needs not either of these 
latter suggestions to make good those claims against England 
which General Banks and the House of Representatives hold in 
such sensitive recollection. 

The ^'Alabama," for instance, — to touch no other example, — 
might and should have been seized under British laws as they 
were. That these were effective enough for that object, has 
been solemnly admitted by the British Government's parade 
of its superserviceable attempts to stop her before she took 
wings ; and the Foreign Secretary has irrevocably clenched the 
admission, by confessing, more than once, that her escape was 
"a scandal and a reproach'' to British laws, and that he could 
only explain it by official "treachery." Furthermore, the same 
Foreign Secretary found those laws potent enough to enable him 
to seize the half-finished rams, when, as he has since twice de- 
clared in the face of the British nation, it would, in his opinion, 
have been a just cause of war for the United States against 
England, if he had refrained to exercise that power. 

Now, in the face of these admissions by the highest exponent 
of British responsibility, is it good logic or good comity for the 
United States, while holding England up to the fulfilment of 
her international duties, as defined by her own self-imposed and 
so-called ^' munici]jal " laws, to announce to her, and, in the same 
breath, to the rest of the world, that we do not mean to practise, 
ourselves, under any such stringent code as hers hereafter? 
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I beg General Banks's pardon. He says, — 

" There is nothing in this [his] Bill which is not contained in that 
[the British] act, and there is no provision in that act which is not 
substantially embraced in this Bill." 

Either the General or myself, then, must be mistaken about 
the provisions of the British statute above cited. I make my 
quotations from an authoritative reprint of the British Foreign- 
Enlistment Act, published by the Queen's printers in 1863, 
and contained in the Appendix to the '^Alexandra" Jury Trial, 
v\^here the British and American neutrality statutes are brought 
together in juxtaposition for the use of the English Bench and 
Bar. Supposing it to be genuine, I give its text, together with 
that of the American act, in the Appendix hereto, for the benefit 
of my readers. I should be glad to have the Chairman of the 
Committee on Foreign Affairs establish the spuriousness of the 
copy of the British law from which I borrow, and so do away 
with the points of comparison which I have attempted to set up, 
as above. Until that is made to appear, however, I must ad- 
here to the conviction that our legislators were not sufficiently 
informed for their task, when they undertook to disparage Brit- 
ish neutral legislation as altoo-ether inferior to our own.^ 



1 Perhaps I ought to notice, that General Banks liimself assumes the liability 
of Great Britain to the United States, for permitting the outfit of the " Alabama/' 
and similar infractions of neutrality, on some of the same grounds as those which I 
have ventured to put forth as above (Eeport, pp. 9 and 10). Yet, as the assumption 
seems in entire contrariety to the general drift of his Eeport and legislative scheme, 
I can only regard it as one of those evidences of arguing at cross-purposes, or of 
a diversity of intents in the preparation of different parts of his Report, which I 
have already had occasion to notice. 
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UNWORTHY PROMOTION OF FENIAN BELLIGERENCY. 



CHAPTER VIII. 

The new project an outspoken declaration in favor of Fenian belligerencj^ — Fe- 
nianism the tocsin of the new coup cFetat. — Extract from the Report to show this. 

— Can the suppression of the Fenian raid upon Canada be a just starting-point 
for the repeal of the neutrality laws '? — President Johnson both deserves and 
receives the support of the country for that step. — The people approve it, as 
they have the former exercise of the executive prerogative in similar cases. — 
Many Irish- Americans opposed to Fenianism. — Starting from the Fenian raid, 
what better proof could be afforded of the necessity and value of the neutrality 
laws than that affair '? — Would not General Banks have imitated the conduct 
of General Meade in suppressing it ? -^ Probably he would have been glad to 
return good for evil to the Canadians. — Irishmen, whether naturalized or not, 
have no right to trouble the peace of the United States with old grievances. 

— Quotations from Pitt, Wilberforce, and Grote, no more to the point than the 
Scandinavian myths. — Would not General Banks, as President, have done 
the same thing as President Johnson '? — Would the General throw open do- 
mestic questions of our own to British discussion, like this of Fenianism with 
the English 1 — Sections 6 and 8 of the neutrality statute, which it is pro- 
posed to repeal, quoted ; also General Banks's remarks in explanation of his 
project, and correction of probable misreport of their tenor. — Are the Feni- 
ans "a people," within these remarks'? — Is not England also a people "? and 
w^as not Sir John Crampton dismissed for recruiting on behalf of the British 
'' people " 1 — The Fenians really not prosecuted as soon as they ought to have 
been. — jSTo such provisions as sections 6 and 8 in the British laws; but they 
are less necessary from British insular position. — The British act, however, 
has something nearly as good, which General Banks has ineffectually tried to 
imitate. — These sections of our law have made part of it since 1794, and 
most efficiently. — Were they not enforced against Genet and the French 
'^ people '^ ? — The idea of indicting a solitary Irish recruit, and letting the 
mass-agitators, like Roberts and Sweeney, go free, an absurd one. — Allusion 
to Roberts being introduced to the floor of Congress. — Application of some 
of General Banks's sentiments about extending the rights of neutrals, 
and restricting those of belligerents, to the case of the Canadians. — The Cana- 
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dian put forth as the speaker. — Wonld General Banks approve his own 
logic more than his own law, if he were one of those Canadians'? — This cri- 
terion alone enough to dispose of the whole question. — Perhaps^ however, 
Eeuianism has not been so well provided for in the terms of the new law as 
the Canadians and English have been led to believe. 

However objectionable tlie Report and Bill of the Committee 
on Foreign Affairs, as sanctioned and adopted by the House of 
Representatives of the United States, may appear to be on the 
score of their unjast depreciation of the national fame and their 
unfounded disparagement of the British neutral code, they pre- 
sent a still further aspect, yet more obnoxious to censure than 
the two characteristics already considered. I refer to their pro- 
nounced and unmistakable declaration in favor of Fenian bel- 
ligerency. 

Indeed, General Banks, on behalf of the committee, hardly 
hesitates to avow that the Fenian movement is the more imme- 
diately inciting cause of his sudden onslaught upon the neutral- 
ity system of the country. Other exciting inducements are, to 
be sure, alluded to or borne in mind by him : such as British 
unfriendliness during the Confederate rebellion, already noticed ; 
French encroachment upon Mexican liberties, more than hinted 
at by the significant importance attached to the Monroe decla- 
ration ; and, more recently, the censurable co-operation (as he 
esteems it) of the United States' Executive with monarchical 
Spain as against republican Chili. All these combine to im- 
press upon him the importance of seriously considering whether 
the country ought not to change its attitude of passive neutral- 
ity into one of active intervention in the affairs of foreign 
nations. But it is more especially the Fenian call to the Celtic 
clans to rally and raise the standard of Irish independence — 
recovering Ireland for the Irish — -which seems to have finally 
struck the tocsin for the new coivp d'etat. 

Says General Banks in the concluding paragraphs of his 
Report, which, like the final residuum of a chemist's process, may 
doubtless be taken as the ultimate desideratum of his specula- 
tions : — - 

The recent memorable invasion of Canada offers a signal exhibi- 
tion of the spirit and character of our Government. Great Britain 
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has given us no cause to respect lier sense of justice, or her regard 
for right. . . , She gave her sympathy to rebels, of whose Confederacy 
shivery was to be the headstone of the corner. . . . And when, in ad- 
herence to our own policy, by reluctant, questionable, and even vio- 
lent execution of our laws, we preserve to her possessions, the loss of 
v^diich would be the precursor of other calamities, and reduce her to 
the rank of a subordinate power, against a race to which our coimtry 
is deeply indebted, and which has suffered for six centuries inexcu- 
sable and ineffable wrong, she mildly approves our conduct, as better 
than she had a right to expect. . . . 

" They [the committee] cannotvwithhold from Ireland an expression 
of their hopes for the restoration of its independence. They believe, 
with Pitt, that Ireland is entitled to the same privileges as England, 
and Irishmen to the same rights as Englishmen. They believe, with 
Wilberi'^orce, that England owes reparation to Ireland. . . . 

" American opinion . . . reveres English history at large, but 
regards the Irish part of it with resentment, wonder, and scorn. We 
believe with [Grote] ' that England cannot study the history of Ire- 
land without losing her self-respect, nor the character of its people 
without advantage.' 

" The sympathy we extend to all nations struggling for independ- 
ence is strengthened in this case by a sense of obligation due to 
these people [the Irish] for their assistance in the development of our 
country. But independent of any consideration of this character, if 
to our sense of tJieir wrong we add the recollection of oitr oivn^ the 
popular interest in their favor is sufficiently explained. The inter- 
vention of our Government under such circumstances is proof of our 
fidelity to our obligations to other nations, and ought to satisfy the 
w^orld that we have no desire to disturb its peace. It is rather to 
maintain our relations with other nations that we ask the favorable 
consideration of the measures herewith reported." (Report, pp. 11 
and 12.) 

Thus it is the addition of our own wrongs to those of Ire- 
land, both inflicted by the same overbearing and tyrannical 
England, which constitute, in General Banks's view, the motive 
and occasion of the new demonstration. Fenianism and antag- 
onism to Great Britain, then, are the two great watchwords by 
wdiich we are to interpret this revolutionary attempt to under- 
mine and set aside the long-cherished policy of the American 
Government. 
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Now, SO far as the suppression of the late Fenian raid upon 
Canada by executive interposition is concerned, I must needs 
express my surprise, that the Chairman of the Committee on 
Foreign Affairs can seriously contend — I might almost say, pi^e- 
tend — that what happened in that connection last June, on the 
Canada border, in the way of a quiet and honorable discharge 
of our neutral obligations towards our provincial neighbors, the 
Canadians, and towards the more distant parent Government, 
our international allies, the English, can be tortured into either 
a fitting motive or a justifiable occasion for this ferocious attack 
upon the long-standing neutrality code of the United States. 

Do General Banks and the House of Representatives really 
believe, that the people of the Union condemn President John- 
son for simply obeying his oath of office in seeing to the enforce- 
ment of the laws of the country, or that his moderate and 
mild-tempered arrest of the misguided Fenian movement can 
have created a call for taking away from him altogether the 
power of suppressing such warlike outbreaks in future? If so, 
I must confess that the legislators of the Capitol hold a very 
different estimate of the good sense and love-for-law of the 
American people, from the opinion which, for one, I have grown 
up to entertain for them in these particulars. 

I maintain, on the contrary, that not only have the great 
mass of the voters in the United States applauded this action of 
the President's, as the people of the United States have hereto- 
fore sustained Presidents Washington, Adams, and most of their 
official successors, — including President Van Buren, at the try- 
ing period of the "Caroline" and " McLeod " affairs in 1838, — 
in upholding the neutral policy of the country ; but that no bet- 
ter test could be afforded of the salutary and peace-preserving 
efficacy of that system of laws which is now sought to be sub- 
verted, than is afforded by this very instance of the Fenian 
crusade. 

My readers will not expect — - probably do not desire — that 
I should argue the question of the relative popularity gained or 
lost by President Johnson in putting down the Canadian inva- 
sion, and so attempt to make good the first of my propositions. 
I leave it, therefore, to their decision, unargued. I will only 



Hosted by 



Google 



PEOMOTION OF FENIAN BELLIGERENCY. 93 

add, that, in settling that issue according to their own judgments, 
I desire them to take into account the true American sense of 
the country, and not merely the opinions held by its Irish voters ; 
though I believe it may be confidently predicated, even of this 
latter class, that a large portion of them view the movements 
both of Roberts and Stephens, and their respective adherents, 
with undisguised dislike. 

It is, then, to the test and criterion of our neutrality laws 
afforded by Fenianism, that I wish now more particularly to 
direct my discussion. 

If the Chairman of the Committee on Foreign Affairs would 
carry his hostility to our neutral system so far as to favor the re- 
peal of all the neutrality laws, — and that certainly seems to be 
his drift, as I shall presently have occasion to quote, — I beg to 
ask him, where the country would have found itself last spring, if 
it had encountered the uprising of the Fenians, at that time, with- 
out a statute to make known and prescribe to its Executive and 
the people their respective duties? What could a President 
of the United States have done in President Johnson's place, at 
that juncture, without any statutory power to control and repress 
that conglomeration of Irish filibusters which thronged up to 
the Canada frontier, and filled our northern cities and villages 
with its excitable and excited swarms? If Washington felt 
himself powerless to deal with a few American recruits, like 
Gideon Henfield, in 1793, who were disposed to jeopardize the 
national neutrality by enlisting on board French privateers ; and 
after ineffectually causing him to be indicted and tried at com- 
9non law, and under the laiv of nations, for an infraction of 
neutrality, had to demand of Congress the law of 1794, to spe- 
cially invest him with powers adequate to preserve the peace of 
the country, — what opposition could President Johnson have 
offered to the late Fenian crusade in sufficient season to have 
saved a warlike conflagration, but for the much-reprobated neu- 
trality code of 1818, per^Dctuating this very section of the law 
made to fit Henfield's case ? 

Possibly General Banks thinks it unfortunate that the Fenians 
were not allowed to have free swing in attacking and sacking 
Canadian cities, or, at least, to the extent of retaliating in kind 
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for the St. Albans raid of 1864. I cannot believe it; and 
do not doubt, that, had General Banks filled General Meade's 
place, he would have carried out the President's orders as cheer- 
fully — perhaps as successfully — as the gallant commander 
just named. Perhaps, with his known magnanimity, General 
Banks would all tlie more cheerfully have set the Canadians an 
example of returning good for evil, in view of their having so 
little claim for the protection afforded them. It must be, then, 
on the general principle of allowing free scope to patriotic im- 
pulses, under our free institutions, — sJiort of levying war on 
United- States soil^ — that the Chairman of the Committee on 
Forelm Affairs indulofes in those invectives about Irish rio;hts 
and British wrongs which I have above quoted. 

For would General Banks contend, on his responsibility as 
an American lawyer and legislator, that it is lawful for any set 
of native-born — or, if he prefers, naturalized — Irish-Ameri- 
can citizens, to make the United States a basis of hostile opera- 
tions, Vvdience to carry on war against a friendly power, because 
the parents or ancestors of those citizens — or, if he prefers, 
because those citizens themselves — have suffered political 
grievances when residing at a former period in Ireland? If 
they have quitted that country and cast their lot here, what right 
have they to stir up strife in their new domicile, and embroil 
the hospitable republic which has so kindly received and shel- 
tered them ? If they are iiot naturalized or domiciled American 
citizens, but are merely emigrant British subjects, transiently 
resident with us, a fortiori^ what right have they to be carrying 
on war from our territory ? 

If such an invasion of Canada, then, as consummated, would 
have been a great international wrong, and a just cause even 
for offensive war on the part of Great Britain, why do General 
Banks and the House of Representatives undertake to palliate, 
nay, to patronize it, by reviving the story of Ireland's misgov- 
ernment and England's oppression ? 

What have the opinions of Pitt and Wilberforce and Grote to 
do with the present duties of Irish-American citizens, more than 
the myths of the Scandinavian gods? Why go back to the 
" six centuries of inexcusable and ineffable wrong," and talk 
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about " a reluctant, questionable, and even violent execution of 
our laws " " against a race to which our country is deeply 
indebted," when the Chairman of the Committee on* Foreign 
Aifairs knows that every Fenian crossing the Canada line 
with a musket in his hand was a flagrant offender against the 
laws of the United States and the peace of the Union, whom it 
would have been his duty, had he himself filled President John- 
son's place, to have ordered to have stopped, at all hazards and 
with any extremity of force ? Furthermore, does General Banks 
mean to concede to the British House of Commons the same 
right to discuss questions of the domestic policy of the Union — 
for instance, the admission or exclusion of the rebel States from 
representation in Congress — that he and his committee claim to 
exercise in reference to Irish participation in English privileges ? 

Is it in behalf of oppressed Ireland, then, — either as a mat- 
ter of political effect or of serious statemanship, — that the 
Committee on Foreign Aifairs have proposed, and the House 
of Representatives of the United States have unanimously voted 
for, the repeal of the two following clauses of the present Ameri- 
can Neutrality Act : — 

" Sec. 6. — If any person shall, within the territory or jm-isdiction 
of the United States, begin or set on foot, or provide or prepare the 
means for, any military expedition or enterprise, to be carried on from 
thence against the territory or dominions of any foreign prince or 
State, or of any colony, district, or people with whom the United 
States are at peace, every person so offending shall be deemed guilty 
of a high misdemeanor, and shall be fined not exceeding three thou- 
sand dollars, and imprisoned not more than three years." 

" Sec. 8. — ... It shall be lawful for the President of the Uni- 
ted States ... to employ . . . the land or naval forces of the United 
States, or the militia thereof, . . . for the purpose of preventing the 
carrying-on of any such expedition or enterprise from the territories 
or jurisdiction of the United States against the territories or domin- 
ions of any foreign prince or State, or of any colony, district, or peo- 
ple with whom the United States are at peace." 

I beg the reader's attention to the explanation given of this 
proposed repeal by General Banks in his place in the House, he 
having omitted any reference to it in his Report. I emphasize a 
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few passages with italics, to help the reader to the General's 
points : — 

" The effect of that [the sixth] section [of the existing law] is to 
enable the Government to hold a single man, a society or association 
of men, responsible for acts committed hy a people. It is not con- 
tained in the English law. Instead of this, the [new] Bill proposes 
that evei^y man engaged in any enterprise prohibited by the provisions 
of this act or the laws of the country shall be held responsible for 
what he himself does, and shall be pnnished for any violation of the 
law. . . . The Government is remanded to the persons by whom 
the offences are committed. . . . [The Bill] prohibits and punishes the 
organization of any expedition within the United States against other 
governments by making every man engaged therein responsible for his 
crime. It gives to the President, the same as the law of 1818, power 
to use the land and naval forces to execute the law, and also to com- 
pel foreign vessels, if necessary, to depart from the country." 

I suspect that there is some misreporting of the chairman's 
words, by the stenographer, in this last sentence ; and that, in- 
stead of saying, " It gives to the President, the same as the law 
of 1818, power to use the land and naval forces to execute the 
law, and also to compel," &c., it should read, "It gives to the 
President, the same as the law of 1818, power to use the land 
and naval forces to execute the law in regard to detaining 
vessels with their prizes, and to restoring such prizes where 
the capture had been made in violation of neutrality ; it also 
gives the President power to compel foreign vessels, if neces- 
sary [as by sec. 9], to depart from the country." I make the 
suggestion, because, with the proposed repeal of the last clause 
of sec. 8, above quoted, it cannot be true (within General 
Banks's reported declaration) , that the new law leaves with the 
President the same power to use the land and naval forces to 
execute the law, which he now possessed under the present law. 
On the contrary, the proposed law expressly repeals the provi- 
sion under which, as I understand. General Meade w^as ordered 
to use the United - States troops to suppress the Fenian out- 
break, and under w^hich, I venture to say, he rendered an hon- 
orable and patriotic service to the country by so speedily and 
yet so quietly bringing it to the ground. 
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Now, giving the application of the motive for this repeal of 
part of sec. 8, and of the whole of sec. 6, of the old law, which 
I have imputed to it, viz., a design to favor "the restoration of 
the independence of Ireland," I ask the reader to consider for a 
moment the chairman's reasons for recommending it. The 
complaint against the old provisions is, that they may render 
"a single man, a society, or an association of men, responsible 
for acts committed by a people'' And the remedy proposed 
by the new law is, that every man shall only be held account- 
able for his own doings. That is, — you shall no longer indict 
single or collective Fenians for setting on foot or providing 
means for any military expedition to be carried on against 
Canada or Ireland from United-States territory, nor shall the 
President of the United States have authority to employ the 
land and naval forces of the Union for the suppression of any 
such Fenian invasion so long as, or because, Feniaiiism is the 
cause of a people. You may indict an Irishman for making 
war against England on his own hoolc, as a solitary Irish bel- 
ligerent, — and would he not be an Irishman indeed to be such 
a belligerent? — but, when he is the exponent of the cause of a 
people, he is not to be a subject of prosecution under American 
neutral laws. 

Since when — I would ask — have General Banks and the 
House of Representatives found the Fenians to be " a people " ? 
And, pray, is not England "a people" as well? And did we 
not gwQ Sir John Crampton, the British minister at Washing- 
ton, his passports, in 1855, for undertaking to make the United 
States a recruiting-ground against Russia in the Crimean War? 
It seems, that, after allowing the Fenians to hold public meet- 
ings and openly " prepare the means for a military expedition " 
against Canada, Ireland, England, or where not, and after al- 
lowing such sort of proceedings to go on with perfect impunity 
for months, General Banks now takes it hardly that there was 
a law by which they might have been prosecuted, and were not ; 
and now proposes to repeal, not only that wholesome provision 
of the statute, — sec. 6, above quoted, — but also the one 
under which General Meade actually interfered with their move- 
ments in a stage of flagrant hostilities, — sec. 8, also above cited. 

13 
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It is very true, as General Banks urges, that these provisions 
are not to be found in the British code ; and so far he can find 
a chance to " scale " downwards from our neutral level. But 
had the Committee on Foreign Kelations duly weighed how 
much less applicable to that kingdom the insular position of 
England has rendered these provisions than to the continental 
position of the United States? and how fur the deficiency is 
supplied by the provisions of the Foreign-Enlistment Act, al- 
ready referred to, forbidding any vessel (for of course the exit 
from England must be by vessel), or master of a vessel, to 
carry away any recruits or enlisted soldiers from British terri- 
tory? — provisions which the Committee have made a show of 
incorporating to some extent into their project, but which are so 
inartificially ingrafted upon the House Bill that I venture to pro- 
nounce them perfectly nugatory. Besides, too, as I have already 
hinted, if ever so skilfully incorporated they are incapable of 
being so adapted to our continental location as to secure our 
neutrality on the Canadian and Mexican borders with equal 
efficiency as that of the British act in regard to the islands of the 
United Kingdom. 

But, again, if these repealed provisions, against setting on 
foot military expeditions, &c., are not a part of the British 
neutral code, they are certainly not a part of that legislation of 
our own, of the era of 1817-18, which the Committee so in- 
veigh against, as shaped after foreign dictation. These sections, 
which General Banks proposes to repeal, were part of Alex- 
ander Hamilton's original draft of the law of 1794, our first and 
famous code, and have been repeatedly tested in American prac- 
tice since, down to the present day. Pretty plainly, they were 
meant to hit the warlike schemes of Genet and the French Gov- 
ernment at that day ; and did successfully answer that purpose, 
if the fame gained by us for their enforcement, on which I have 
already dw^elt at such length, is any proof of their value and 
efficiency. Pray, are the Committee on Foreign Relations 
ready to maintain that the French republic of 1794 — that fiery 
democracy, which had on foot, at one moment, fourteen armies, 
fighting all Europe — was not as much of " a people " as the 
Fenians of 1866? or that "our country was not as deeply in- 
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debted" to the French of Louis XVI. 's day as to the Irish of 
the present? 

Again, if General Banks concedes that the individual Irish 
belligerent who enlists or procures others to enlist ought to be 
prosecuted, does he consider it good logic that the men or the 
association of men who " set on foot a military expedition " 
ought to be let alone, and have carte hlanche to get up a war? 
— that Patrick or Michael, who is deluded into putting his 
name to a paper containing he knows not what, shall be sent 
to prison, if complained of; but that Roberts or Sweeney, who 
disturb the whole body politic with Fenian musters and Fe- 
nian marchings to and fro, shall be put above the reach of the 
law, because acting in the name of " a people ? " — nay, if report 
speaks true, that the said Roberts shall have the freedom of the 
floor of Congress, in order to advise legislators how to draw the 
teeth out of the statutes, and make Fenianism both safe and 
respectable ? 

One word more on this topic of Fenianism, and I will pass 
from it. Supposing that I quite mistake the object of the repeal 
of the sections above considered, and supposing that I misjudge 
the chairman's and the committee's motives generally in allud- 
ino' to the Fenian movement at all, I cannot forbear to make 
that movement a criterion of another portion of General Banks's 
proposed policy, which, he w^ill doubtless fully concede, em- 
bodies and sets forth one of his fundamental ideas. That I may 
do the General no injustice, I will quote his exact language in 
explanation of the idea referred to (Report of the Committee, 
&c., p. 7) : — 

" The highest interests of civilization demand that the liberties 
and rights of neutrals should be extended, and the privileges and 
powers of states at war diminished. Upon the recognition of this prin- 
ciple depends the progress of nations, the independence of states, the 
liberties of the people. To restrict the rights of neutrals and enlarge 
the power of belligerents is to reject the teachings of Christianity 
and the improvements of civilization, and to return to the doctrines of 
uncivilized nations and the practices of barbaric peoples." 

Now, I desire to ask the honorable chairman, whether, in his 
opinion, it is not " enlarging the power of belligerents" most 
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flagrantly and most injuriously, to give carte blanche to the 
Fenians to set on foot and prepare the means for military expe- 
ditions from United-States soil against British possessions, and 
to strike from the President's hands, at the same moment, the 
power of employing the land and naval forces of the Union to 
suppress the prosecution of such enterprizes. I desire to ask 
him, further, whether, in his candid judgment, it is not "re- 
stricting the rights of neutrals " most scandalously and most un- 
christianly, to permit the Fenian faction to drag the great body 
of the American people, w4io desire to keep themselves neu- 
tral as to any quarrel between England and Ireland, and who, 
I doubt not, regard Fenianism as a huge sw^indle or a fanatical 
delusion, into a groundless war with England about Irish griev- 
ances of six centuries' standing. 

Then, as to our Canadian neighbors, whose inoffensive terri- 
tory is to be overrun and subjugated in order to make a stand- 
point for belligerency against remoter England, — how does 
General Banks think, that some of these phrases, which I have 
jast quoted from his Report, have struck the Canadian ear, in 
the light of those alarms and preparations to meet an unknown 
invader, which have harassed the dwellers of that province for 
the last six months ? 

" The highest interests of civilization demand that the liherties and 
rights of neutrals should he extended" 

Pray, will not the Canadians have said, " That means oii7^ 
liberties and rights, does it not? We are neutrals, — are we 
not? — whose liberties and rights ought to be extended. And 
can it be an extension of them for the American Congress to 
adopt a law which will compel us to sleep with our arms under 
our pillows, perpetuating and legalizing the miserable embroil- 
ments from which we thought ourselves so happily delivered by 
the late enforcement of United-States neutrality ? " 

'' To enlarge the jpoiver of helligerents is to reject the teachings of 
Christianity and the ini'provements of civilization^ and to return to the 
doctrines of uncivilized nations and the ^practices of harharous peoples." 

"Can General Banks" (these same Canadians would, doubt- 
less, further urge) "have seriously put forward such a sentiment 
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as this, for an inducing motive to repeal those provisions of 
American law against filibusterism, which have, during the late 
Fenian raid, proved our best protection against the designs of 
turbulent and fanatical Irishmen, and whose biting and effica- 
cious terms have constituted such a study of their leaders, lest 
the demonstration of the executive will at Washington should 
at any moment stamp out their reckless incendiarism?" 

" ^ Unchristian and uncivilized to enlarge the jjower of helliger- 
ents,^ says General Banks. And yet, in the same moment, he 
strikes hands with Roberts and Sweeney to get up an invasion 
of our borders and carry on as unjustifiable a war against our 
peaceful, neutral province as was ever waged ^ by an uncivil- 
ized nation or a barbarous people.'" 

Has the Chairman of the Committee on Foreign Affairs ever 
held up these sentiments of his Report to his own consideration 
from the Canadian point of view? And would he venture to 
say, if he himself were one of these Canadian dwellers, that he 
could approve his own logic any more than his own law ? 

I leave this topic of Fenianism here ; sure that the manifest 
injustice and injury to be wrought through its protection and en- 
couragement by the new congressional movement, as tested in 
the case of provincial Canada alone, supposing no other friend- 
ly neutral country is to be affected by it, are such as to leave no 
doubt of the inexpediency of the United States' embarking in 
the new scheme inaugurated under General Banks's auspices. 

But possibly there has not been as much legislative harm as 
yet consummated by the new project, supposing it in its present 
shape to ultimately pass the Senate and become a law, as our 
Canadian and British friends have been led to imagine and 
deprecate. This leads me to consider the amount of repeal or 
modification of existing statutory law actually involved in the 
adoption of General Banks's project, as amended by the House 
of Representatives, and how far the aim and animus of the 
new movement are thereby expressed and put into legislative 
shape. 
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PART lY. 

DEFECTIVE EXECUTION OF THE ATTEMPT TO DE- 
TERIORATE (''SCALE") THE NEUTRALITY LAWS 
OF THE UNITED STATES. 



CHAPTEE IX. 

The new project does not propose the immediate repeal, but only a temporary 
revision or '' scaling "-down, of the neutrality code. — So much of the old 
law retained as hardly to excite notice of any change ; not enough of repeal 
to quite come up to the programme of the Report, yet so much that it de- 
serves grave attention. — The inquiry how much has actually been repealed, 
sheds important light upon the whole subject. — The scheme is to take the 
old statute into a new draft, leaving out the obnoxious clauses, and then 
amending. — Seven sections retained almost identical with those of law of 
1794; five sections left out, and a formula of repeal adopted that all provis- 
ions and penalties, " inconsistent with the provisions of this act, are hereby 
repealed." — What provisions and penalties are inconsistent ? — Not the pro- 
visions against setting on foot a miUtary expedition, nor that giving the Presi- 
dent power to use the army and navy to suppress it. — Nor the "bonding" 
clauses. — In general, most of the provisions supposed to interfere with Fenian- 
ism hold their place. — No thanks, however, to the good-will of the House, 
which was earnestly bent on their repeal. — This illustrated by the repeal of the 
clause giving half penalties to informers. — Particulars of the congressional 
debate on that head. — Mr. Jenckes's motion to give the whole penalty to the 
United States. — Mr. Thaddeus Stevens's suggestion that that would prove 
fatal to any further prosecution. — General Banks's silence. — His statement 
refuted, that there is no such provision in the British act as that of the Ameri- 
can. — The British act gives informer half penalties, if not half forfeit iwes. — 
Note canvassing the distinction. — It seems that the British act meant, at least, 
to correspond to the American. — Are bounties to informers necessary 1 — 
If so, did General Banks mean to strip the law of all its efficiency 1 — Doubt- 
less, the new scheme substitutes "and'' for "or'' in tlie clause relating to fitting 
out ships of war. — Nugatory amendments. — The provision against masters 
of vessels carrying away enlisted recruits contains no scienter. — Hence 
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a Cunard steamer might be imiocently subjected to forfeiture. — The same 
clause has no grammatical consistency, unless one " person " is made " to take 
on board " another " person " puss-back. — The same defect exists as to aug- 
menting the force of a ship of war, unless by a chaise-a-porteur process. — Clause 
as to punishing offences without United-States jurisdiction noticed ; a punish- 
ment without a crime. — The new important provision as to the right of trad- 
ing in ships of war also fails altogether of its appropriate expression. — This 
provision dwelt on to secure its better enactment. — Ludicrous mistake of Mr. 
Jenckes, of Rhode Island, as to Hamilton's use of the term " complaints,'^ 
in § 7 of present law. — Illustrated by the legislative anecdote of mistaking 
^'heath-hen" for ^'heathen." — General Banks's Bill " to preserve the neutral 
relations of the United States " quite on a par with this. 

According to the new project (as has already been in part 
suggested, in noticing General Banks's Report), the Committee 
on Foreign Affairs do not purpose the entire, immediate repeal 
of the existing neutral code of the United States ; but, after 
recommending "a thorough revision of the statutes affecting our 
neutral relations " hereafter, content themselves for the present 
with reporting in their new Bill a law which omits certain of the 
most obnoxious provisions of the existing statute, and which 
then takes the remainder of the statute, with three or four addi- 
tional and amendatory sections, into a new draft. In this 
sense, the committee's Bill retains so much of the existing law, 
in the new draft, that the casual reader of it would hardly sup- 
pose that any thing had been disturbed, and that the statutory 
project did not at all answer to the revolutionary designs 
broached in the chairman's Report. 

Personally, I must confess to sharing myself in this feeling 
of disappointment, at contrasting the project of the law actually 
recommended with the revolutionary changes and fundamental 
reconstruction implied in General Banks's Report ; yet, on more 
careful examination, it will be found, I think, that more repeal 
has been attempted than meets the eye, and, has already been 
suggested, than is indicated and explained in the preliminary 
Report itself. As a whole, however, the new legislative scheme 
cannot, it seems to me, be thought to quite come up to 
the programme of that great movement forward in the path of 
national destiny, which, according to the chairman's idea, has 
already reached the hour of its inauguration ; but, on the con- 
trary, it resolves itself into little better than a temporary politi- 
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cal manifesto, intended to express congressional resentment for 
British unfriendliness, and congressional sympathy for the cause 
of Irish independence. 

But, if the reader cares to follow the unanimous action of the 
American House of Representatives upon this important sub- 
ject, I will endeavor to very briefly point out how far the new 
legislation succeeds in expressing the views of its promoters. I 
believe the inquiry will help shed important light upon the sub- 
jects hitherto discussed, particularly upon the disparagement of 
the Foreign-Enlistment Act, and the promotion of Fenian- 
ism. 

As has just been suggested, a large portion of the existing 
law finds its place in the new draft. ^- 

Seven sections of that law (there being thirteen in all) are 
retained in the committee's project nearly verbathn^ with a 
slight modification only of penalties, as already noticed. These 
are Sections One, Two, Three (with a slight addition, here- 
after commented on). Five (with a similar addition). Seven, a 
part of Eight, and Nine. These seven sections are almost 
identical with the original legislation of 1794, of Hamilton's 
proposing ; and, so far, the first part of General Banks's reply 
to Mr. Jenckes is borne out, in which he says : — 

'' The Bill reported, I will say, in answer to the inquiry of the gen- 
tleman from Rhode Island, is identical with that adopted during Wash- 
ington's administration, and from which we have since departed." 

Whether the identity is retained in the remaining sections, 
and who it is that departs from it, I leave to the reader to infer 
from what has already been said about the history and analysis 
of the existing statute, and from what follows as to attempted 
repeals. 

Then, for the purposes of repeal, five sections or parts of 
sections of the existing law are left out in the new draft. These 
are Section Four (the clause forbidding the fitting-out of pri- 
vateers in foreign ports to cruise against American commerce, 



1 For the reader's convenience, I subjoin, in the Appendix, the new act, as it 
has passed the House, and now awaits the action of the Senate. 

14 



Hosted by 



Google 



106 AMERICAN NEUTRALITY. 

already considered) , Sections Six and part of Eight (directed 
against setting on foot military expeditions, and giving the 
President power to stop them, already noticed under the head 
of Fenianism), and Sections Ten and Eleven, the bonding 
clauses^ as I have termed them. These five sections and 
parts of sections constitute all that is specially doomed to 
annihilation. The new draft, then, embraces some new addi- 
tions^ which may be noticeable hereafter ; but with these five 
sections ends all matter of subtraction. 

To effect the repeal of these obnoxious sections, the House 
— not without examination of the matter, but following the lead 
of Messrs. Bingham and Conlding, who expressed themselves 
opposed to a specific and sweeping repeal, lest it should abro- 
gate provisions not intended to be sacrificed — adopted the fol- 
lowing formula of repeal : — 

"Sec. 12 [of new act]. — Pro^•^VZefZ, That all acts and parts of 
acts inconsistent with the provisions of this act, or inflicting any 
other penalty or forfeiture than are hereinbefore provided for the acts 
forbidden herein, are hereby repealed." 

The question now arises, how far this formula, as thus crudely 
and rudely phrased, effectuates the objects of the committee, 
and how great an inroad will thus be made upon existing neu- 
tral legislation, provided the Bill, in its present shape, receives 
the sanction of the Senate, and ultimately becomes a law. 

In reply to this, it is plain, that, unless the provisions thus 
sought to be repealed are " inconsistent " with those left standing 
in the new project, or unless the penalties or forfeitures pre- 
scribed by the old provisions are " other *' than those " herein- 
before provided" (i.e., by the new act), there is no abrogation 
of those omitted sections. 

Now, submitted to these tests, I venture to say that it will be 
found that no repeal in fact will have been wrought of either of 
the sections in question by the proposed formula, supposing it 
to be matured hereafter into a law. Thus, take the most impor- 
tant one, — the clause forbidding the setting on foot of any 
military expedition, &c. (sec. 6 of the existing law). Is it 
inconsistent with any thing denounced against accepting a com- 
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mission, or enlisting or recruiting, for a foreign service, or 
fitting out and arming a ship, &c., — within the list of offences 
left standing in sections 1, 2, 3, &c., of the new draft, — that 
one should be punished for setting on foot a military expedi- 
tion within United-States territory? The body of the offence 
was plainly thought to be something different from the other 
offences of the old statute ; and will it not remain, in like man- 
ner, something different from the same offences, wdien merely 
reproduced in the new draft? 

Nor, again, are the penalties denounced by this same sec. 6 
any thing different from, or " othei^ than,''' those of the accom- 
panying sections of the existing act. Doubtless, the true con- 
struction of this latter category of the repealing clause of the 
new project is, '^^ other penalty or forfeiture than a,re herein- 
before provided'''' for the same descrijotion of offence. 
Setting on foot a military expedition, for instance, is a different 
crime from arming a ship ; and it is perfectly consistent with 
punishing this latter, that there should be another and a differ- 
ent penalty attached to the denunciation of the former. The 
meaning of the category is obviously satisfied by the reduction 
of the penalty of the old act, as app)lied to the same subject- 
matter, to the limit of punishment specified in the new project. 
Thus, so much of sec. 2 of the old act — against enlisting and 
recruiting — would be repealed, as that the maximum of im- 
prisonment shall be two years, instead of three; because, in 
this instance, " the penalty hereinbefore provided " of the new 
act, ^' two years," is " other'' than the penalty of the old act, 
or " three years." 

So, again, "the bonding " clauses of the existing statute — 
General Banks's special reprobation — are perfectly consistent 
with any other co-ordinate sections of that statute, or the same 
provisions transferred into the new. Possibly, the new pro- 
vision in regard to selling ships may have been supposed by the 
Chairman of the Foreign- Affairs Committee, at the time of 
reporting the new law, to be wholly antagonistic and irrecon- 
cilable to those sections. But, for myself, I cannot see why it is 
not perfectly consistent with allowing the sale of ships, &c., to 
require that their American owners shall give bonds that they 
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will not employ them in hostilities against a friendly foreign 
power. Plainly, the clause (of sec. 8 of the present law) au- 
thorizing the President of the United States to employ its land 
and naval forces to suppress any military expedition is not 
inconsistent with this new section, as there is no penalty or 
forfeiture mentioned in that clause, or in any part of sec. 8, 
at all. 

So the provisions and penalties of sec. 4 (of the present law) , 
against fitting out privateers abroad for hostile aggressions 
against our own commerce, are neither "inconsistent" with, nor 
"other than," the prohibitions and penalties of the new draft. 
The subject-matter is evidently foreign to any prohibition of 
that scheme, and the appropriate penalties not at all conflicting 
with those now made applicable to a wholly different grade of 
crimes. 

I conclude, then, on the whole, that, if a design to encourage 
and promote Fenianism had any thing to do with the attempted 
abrogation of the five sections in question, our British and Cana- 
dian friends need not give themselves any uneasiness at present 
about the injurious consequences likely to flow from the future 
ratification by the Senate and President of General Banks's 
coup cVetat^ unless that project receives some more effective 
legislative touch than any thing contained in it at present. No 
thanks, however, to the good intentions of the promoters of 
the new scheme ! — for doubtless their aim and object were as 
absolute and equivocal as if they had expunged bodily from the. 
statute the obnoxious portions of the law sought to be repealed. 
No thanks, either, to the House of Representatives ! — for they 
have shown themselves ready to go any length in the direction 
pointed out, and, as it is, may have wrought incalculable mis- 
chief by the moral support Avhich they have lent by their legis- 
lative action to the cause of filibustering generally. 

This leads me to notice another important item of repeal, 
which, I am sorry to say, has in this instance been more suc- 
cessfully consummated. I refer to the attempted abrogation of 
the clause of the existing act (sec. 3) by which one-half of the 
forfeiture is given to the informer; a j^i'ovision, in the opinion 
of Mr. Thaddeus Stevens, of Pennsylvania, quite indispensable 
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to the enforcement of any future prosecution for a violation of 
neutrality. 

As the circumstances connected with the adoption of this 
proposition by the House indicate, better than any thing else 
which can be quoted, the hostile disposition of a portion at least 
of that body towards any neutrality laws, I am tempted to re- 
produce, from the official report of the " Globe," the entire 
episode relating to this topic. It will not be found to be of any 
considerable length, and is well worthy of attention. 

General Banks (or his committee), in taking sec. 3 of the 
existing act into the new draft, — the very important section of 
the present law, by which all equipment of ships for a belliger- 
ent use is forbidden, — had left out a part of the concluding 
sentence of that section, which now reads, "And every such 
ship or vessel, . , . together with all materials, &c., . . . shall 
be forfeited, . . . one half to the use of the informer, and the 
other half to the use of the United States ; " so that, in the new 
draft, the section stopped short with " shall he forfeited,''' To 
this' (In debate), Mr. Jenckes, of Rhode Island, moved to add 
the words, "to the use of the United States of America ; " so 
" that " (in his explanation) " the forfeiture shall go entirely to 
the Government." General Banks accepted the amendment, 
and it w^as adopted by the House ; thus leaving, in its amended 
shape, the whole clause to read as follows : " And every such 
ship, &c., . . . together with all materials, &c., . . . shall be 
forfeited to the use of the United States." 

After the process of amending all parts of the project had 
been srone throuo'h with to the satisfaction of the House, and 
the Chairman of the Committee on Foreign Affairs had entered 
upon the explanation of the various details of his measure, 
when he came to notice this feature of the abolition of boun- 
ties to informers, he commented upon it in the following terms 
(I italicize the fourth line) : — 

"The Bill [before the House] also repeals the provision giving in- 
formers one-half the fines and forfeitures that may result from the 
execution of the law. No such lorovision is contained in the English 
act. The amendments proposed by the gentleman from Rhode Island 
[Mr. Jenckes], and adopted by the House, provide that ail the pro- 
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ceeds of the prosecution shall be paid into the treasury of the Uni- 
ted States." 

General Banks, having then proceeded to the consideration 
of certain other topics, was shortly after interrupted by Mr. 
Stevens, of Pennsylvania, with the following interpolation (the 
italics, again^ are mine) : — 

"Mr. Stevens. — I ask the gentleman to yield to me for a mo- 
ment. 

" Mr. Banks. — Certainly. 

"Mr. Stevens. — I understood the gentleman to say, that, as 
amended, the Bill gave the whole forfeiture to the United States. 
Is that one of the amendments which has been adopted by the 
House ? 

" Mr. Banks. — The amendment has been adopted by the House. 

" Mr. Stevens. — Then I do not thinh there will ever he a prosecu- 
tion, I suppose that is the object of itJ^ 

General Banks made no reply to Mr. Stevens's keen com- 
ment. Did he mean thereby to signify that he was consenting 
to the death of the present law? 

But, when the Chairman of the Foreign- Affairs Committee 
says that " no such provision is contained in the English act," 
had he overlooked sec. 10 of the Foreign-Enlistment Act, 
which I venture to reproduce, for his consideration, from the 
same official reprint already so much drawn upon ? — 

" 10. And he it further enacted^ That any penalty or forfeiture 
inflicted by this act may be prosecuted, sued for, and recovered by 
action of debt, bill, plaint, or information, in any of His Majesty's 
Courts of Record at Westminster or Dublin, or in the Court of Ex- 
chequer, or in the Court of Sessions in Scotland, in the name of His 
Majesty's Attorney-General for Enghand or Ireland, or His Majesty's 
Advocate for Scotland, respectively, or in the name of any person or 
persons whatsoever ; wherein no essoign, protection, privilege, wager 
of law, nor more than one imparlance, shall be allowed ; and, in every 
action or suit, the person against whom judgment shall be given for 
any penalty or forfeiture under this act shall pay double costs of suit ; 
and every such action or suit shall and may be brought at any time 
within twelve months after the offence committed, and not after- 
wards ; and one moiety of every pencdty to be recovered by virtue of 
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this act sliall go and he applied to His Majesty'^ his heirs or succes- 
sors, and the other moiety to the use of such jperson or persons as shall 
first sue for the same, after deducting the charges of prosecution from 
the whole." 

Now, I will not assert, of this section, that it technically con- 
fers upon informers one-half of all forfeiUires created by the 
Foreign-Enlistment Act ; but it Is beyond question, that it holds 
out to them the bounty of one-half of all ^^ penalties'' thus cre- 
ated. That it intended, further, to vest forfeitures in inform- 
ers in the same manner as it does penalties, I think will be 
admitted, when it is considered, (1) that, by its terms, "any pen- 
alty 07^ forfeiture, inflicted by this act, may be prosecuted, 
sued for, and recovered ... in the name of His Majesty's At- 
torney-General, &c., ... or in the name of any person or 
persons whatsoever;'' (2) that, by sec. 6 of the act, for- 
feiture and penalty are used synonymously ; and (3) that in 
sec. 7 (the section relating to fitting out ships), there is no 
specific appropriation of the subject-matter forfeited to the use 
of the Crown, as in the corresponding clause of General 
Banks*s project : on the contrary, the prosecution and condem- 
nation of such subject-matter is put upon the general footing of 
custom-house seizures, leaving the distribution of the proceeds 
of the prosecution to fall under the regulations of sec. 10, or 
else to be governed by the general principles of law applicable 
to forfeitures. 

For these reasons, I am strongly inclined to the belief that 
not only did the British act intend, throughout, to confer upon 
informers one-half of its specific forfeitures, as much as one-half 
of its prescribed penalties ; but that, on technical grounds, the 
informer, in such cases as the "Alexandra" for instance, could 
as much claim his one-half of the proceeds of the forfeited ves- 
sel (provided he had first brought his qui-tam suit, and pro- 
vided the Crown had not taken the initiative by indictment) 
as he could his one-half of the pecuniary penalties authorized by 
other provisions of that act.^ But — it may well be asked, in 

1 This point has never been discussed, that I am aware of, in any of the recent 
English or Scotch cases ; and I know of no authority bearing upon it, unless the 
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view of the provisions cited from sec. 10 — is General Banks 
justified in asserting, that there is "no such provision contained 
in the English act " as that giving to informers " one-half of 
the fines and forfeitures resulting from the execution of this 
act," and thereby inducing Mr. Stevens to vote for what he 
considers the death of the measure, in the process of " scaling " 
the American law down to the level of British neutrality ? 

Whether the policy of giving to informers one-half of all 
penalties and forfeitures is a wise principle of legislation, or one 
so import mt to the enforcement of any system of neutrality as 
Mr. Stevens believes it to be, is hardly within the limits of my 
present purpose to consider. Doubtless, the most competent 
judges of human nature have esteemed some such system of 
rewards indispensable to the due execution of various portions 
of the penal code, particularly of the laws connected with 
smuo'o^llno; and the collection of the revenue. The British 
Foreign-Enlistment Act, it will have been seen, proposes to 
accommodate the enforcement of neutrality forfeitures, so far as 
concerns ships and their appurtenances, to the practice regulating 
revenue prosecutions. I do not know that the parallelism 
between the two kinds of offences is not sufficient to put both 
upon the same footing, as to stimulating the zeal of prosecutors, 
by pecuniary bounties. Yet I would venture to suggest, that 
there may be good reasons why there should be a controlling 
power in the fiscal head of the Government to apportion the 
reward to the informer, in case of the condemnation of a valua- 
ble ship at something less than half its value, which do not 
apply to ordinary revenue penalties. Such a power, I believe, 
is supposed already to exist in the Secretary of the Treasury, in 

case of Dobree v. Napier (2 Bingham's New Cases, p. 781), decided in the EngUsh 
Court of Common Pleas, in the year 1836, upon a side issue in pleading, and 
without much discussion, can be considered an authoritative expression of judi- 
cial opinion upon it. That case, I must admit, in some degree lends a partial 
sanction to General Banks's unfavorable comment on the British statute ; but, on 
common-sense principles, I would cheerfully appeal to any legislator or lawyer, 
whether the construction which would cut off tlie informer from his half-bounty 
in a forfeited ship, as much as in a pecuniary penalty, is not a technical and forced 
one, which, in all probability, was outside of the purpose of the enactors of the 
British law '? 
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reference to forfeitures for unneutral offences. If so, there is 
all the less occasion for Mr. Jenckes's repeal, approved of by 
General Banks, and so warmly endorsed by Mr. Stevens. 

So, too, the proper enforcement of international law seems 
sometimes to require that the Government, and not the individ- 
ual informer, should be the party to set in motion a prosecution 
for violating neutrality. 

That some bounty, however, either on revenue-collection prin- 
ciples or on some other footing, should go to the informer, in 
case of a prosecution for infraction of neutrality, seems plainly 
desirable. Now, as General Banks and the House of Repre- 
sentatives left it, — at the point of Mr. Stevens's interruption, 
— the new project is to be stripped wholly bare of any such 
stimulus to legal enforcement. Was this duly considered, in 
justice to the portion of the law intended to be preserved? Or 
was it, again, consistent with General Banks's borrowing from 
the British act, and introducing into his own measure the very 
section relating to custom-house proceedings, and then discard- 
ing the concomitant provision of that act, conferring half fines 
and penalties upon the prosecutor ? 

There is another point of attempted repeal, of almost equal 
importance with the clause authorizing bounties to informers, as 
to which, the new project, I am sorry to say, has succeeded in 
doing its work equally effectually. I refer to the substitution 
oV^and^^ for "or," in the clause relating to "being concerned 
in fitting out or arming," &c., already dwelt upon (see Part 
11. ). I fear there can be no doubt, that, within the purview 
of the new Bill, a redraft of sec. 3 — reading, as it does, "If 
any person shall fit out and arm, . . . and knowingly be con- 
cerned in . . . fitting out and arming of any ship," cfec, and 
accompanied with a general form of repeal, to the effect that 
"all acts and parts of acts, inconsistent with the provisions of 
this act, are hereby repealed " (as above considered) — amounts 
to a thorough merging of " or " into " and/^ as being wholly 
" inconsistent " with it, — as inconsistent, for instance, as substi- 
tuting darkness for light ; to which substitution, in fact, the 
proposed change bears a striking resemblance. 

Before leaving this portion of my subject, I deem it worth 

15 
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my while to briefly notice two or three other matters of legisla- 
tive detail embraced in the new scheme, which have not for their 
object, indeed, further repeal of existing provisions, but which 
seek to bring in new and supposed improvements, borrowed 
mostly from the British act ; and which, in their present shape, 
are any thing but improvements. I deem them important to 
comment upon, not merely because they show the sudden haste 
and immaturity of arrangement with which the new measure 
must have been precipitated upon Congress, but because, as 
they make part of a scheme, which, as General Banks has more 
recently asserted,^ is sure to pass that body and become a law, 
it behooves the Senate to consider, whether, with such imperfec- 
tions on its head, that scheme is one quite fit for their adop- 
tion. 

One of the most noticeable of these amendments is that seek- 
ing to engraft the provisions of the sixth section of the British 
act — making it penal for the master of any vessel to carry 
out of the kingdom recruits enlisted for a foreign belligerent 
service — upon the terms of our own. By section three of the 
new project, — 

''If any person shall, within the limits of the United States, . . . 
have on board any person or persons who shall have been enlisted, 
&c., . . . with intent to enlist or serve, in contravention of the provi- 
sions of this act, every person so offending shall be deemed guilty," 
&c. 

Now, the corresponding provision of the British act contains 
the important element of a scienter^ or " hnoivingly ^^^ which the 
new project leaves out. By the former, — 

" If any master, or other person, having or taking charge or com- 
mand of any ship or vessel, . . . shall hioiuingly and ivillingly take on 
board, ... or shall hnoivingly engage to take on board, any person 
or persons who shall have been enlisted, &c., . . . such master or 
owner, &c., shall forfeit and pay the sum of fifty pounds, . . . and 
such ship or vessel, so having on board such person or persons, shall 
iuid may be seized," &c. 

^ In Ms address to his constituents at Charlestown, Oct. 8 (see "Boston Jour- 
nal/' of Oct 9). 
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So that while by the British act the sea-captain must, with 
his eyes open, "knowingly and willingly" take on board his 
vessel the recruits enlisted in violation of neutrality, before 
he can subject himself and his vessel to penal procedure, by 
General Banks's Bill (if literally followed) the bare fact of the 
captain's having on board such a recruit, though ever so inno- 
cently and unwittingly, is enough to render his vessel forfeitable 
to the law. To exemplify the proposition, as it bears upon 
Fenianism, and in quite a different way from what I presume 
was ever intended by its authors : If a Cunard steamer should 
receive a Fenian passenger to transport to Ireland for hire, or 
if such passenger should even smuggle himself on board the 
steamer without any person's knowledge, and there be found 
(said Fenian having been unlawfully enlisted on American soil) , 
the steamer and all its appurtenances would become forfeitable 
to the United States, though the captain and all owners and 
agents of the line should be utterly ignorant of the passenger's 
being a Fenian, or even of his being on board the steamer at 
all. ' 

When Messrs. Roberts, Sweeney, & Company come to look 
at this improvement ( ! ) upon the present law, in the point of 
view suggested, possibly they will be tempted to exclaim, in 
Falstaff's phrase, "Call you this backing your friends?" 

But then, on the other hand, Messrs. Roberts, Sweeney, et 
aL need not disturb themselves about this unwelcome feature 
of the Bill, considering that, by reason of its defective etymo- 
logical construction, the whole clause must fail of any legal 
validity. The new section does not read, "If any sea-captain 
or other person shall have on board his vessel the unlawfully 
enlisted passenger," &c. , but, " If any person " (without mention 
of a vessel) ^^ shall have on hoard^^ ^^ any person,^^ The Brit- 
ish act, it will have been noticed, commences, "T/' any master^ 

&c., ... of any ship or vessel , . . shall knowingly and will- 
ingly ta,ke on board [i.e., such ship or vessel], &c., . . . such 
master shall forfeit and pay the sum of fifty pounds." This is 
leaving the matter quite enough at loose ends, so far as the 
inference of "w^ board ^^ is sought to be made applicable to the 
previously mentioned ^' ship or vessel;'^ but where no such term 
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as " master " has been previously employed, nor any thing to 
connect the first-mentioned "person" with "a vessel," it is hard 
to see how " a7iy person " could " have on board any [^other'] 
])erson,^^ unless it is an offence for one man to carry another 
puss-hack. 

More seriously, at any rate, I commend this legislative patch 
to the attention of the Committee on Foreign Relations of the 
Senate, to whom the House Bill has been referred, as a piece of 
nugatory amendment which they will have to re-form, before it 
can convey any legal designation of a prohibited offence. 

The same copying, from a British model, of the patch on the 
elbow, or, rather, of leaving the elbow naked where the British 
act had patched it over, as that just noticed in the instance of 
the third section of the new project, is also observable in the 
fifth section of that project. In this last section, our legislators 
have forbidden " any person . . . [to] have on board any per- 
son " (as before) , — with a view to augmenting the force of a 
ship of war already armed. It is rather difficult to comprehend 
how the process of one person's having on hoard another can 
conduce to the end here sought to be effected, unless the war- 
ship is going to be recruited by a sort of chaise-a-porteur pro- 
cess. 

The Committee on Foreign Affairs borrow, also, from the 
British act (sec. 9), the following provision, constituting sec. 9 
of the new project ; — 

"Sec. 9. — And he it further enacted^ That offences made punish- 
able by the provisions of this act, committed by citizens of the United 
States beyond the jurisdiction of the United States, may be prosecuted 
and tried before any Court having jurisdiction of the offences prohib- 
ited by this act." 

Now, as every "offence prohibited by this act" is expressly 
limited, in every one of its sections, to something done "w^ithin 
the territory and jurisdiction [or " within the limits " ] of the 
United States," it is hard to see what object can be served by 
providing a place of trial for impossible offences. Possibly the 
Committee had forgotten that they had struck out of their 
gcheme section 4 of the existing statute, which enacts against an 
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offence committed abroad ; but as that section sufficiently pro- 
vided, by itself, for a venue of trial of the offence therein speci- 
fied, it would seem a piece of unnecessary imitation of the 
(obnoxious) British act to borrow its fetters after the criminal 
offence itself had been discharged. 

Then, the important provision of sec. 10 of the new act 
— which, in its spirit, quite meets some of the views which I 
have had the honor of advocating in reference to free traffic in 
ships of war, as articles of commerce, in connection with the 
notice of the "Meteor" case, already referred to — quite inad- 
equately effects the intent of its authors, as I am inclined to 
believe. The first part of the section (for it is with that alone 
that I have occasion to deal at present, having already suffi- 
ciently commented on the latter part) reads thus : — 

"Sec. 10. — And he it further enacted, That nothing in this act 
shall be so construed as to prohibit citizens of the United States from 
selling vessels, ships, or steamers, built within the limits thereof, or 
material or munitions of war, the growth or product of the same, to 
inhabitants of other countries, or to governments not at war with the 
United States." 

Now, I suppose the main intent of this new provision is to 
preserve to our neutral Industry and trade, within the scope 
of our own judicature, the right of dealing in vessels adaptable 
to war, at a time when a foreign war exists, and with the belli ger- 
ent powers, or their subjects, as purchasers. And yet neither of 
these three ideas finds expression as above. 

Of course, all vessels, whether built within or without the 
limits of the United States, are an undoubted subject of free 
commerce with belligerents, on our part (we being neutrals), 
unless prepared for war, — subject (it should be said) to the 
liability of capture as contraband, when declared to be contra- 
band by the laws of the capturing power; and, when our laws 
are uttering their legislative behest, they cannot, of course, un- 
dertake to annul or contravene any such foreign definition of 
contraband, but only to point out what acts are punishable, 
within their own scope, or on the part of our own citizens. So 
that, until something Is said about the vessel being adaptable to 
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war, the first point — of its being no oflTence under United 
States' laws, and in cases brought within their jurisdiction, "to 
sell vessels, ships, or steamers, built within the limits thereof" 

— is not once brought out, and declared with any significance. 
The second and third particulars, of such a sale during the 

existence of a foreign war, and to belligerents as purchasers, 
is so obviously left unexpressed and unlegislated, that I will 
not add a further word of comment. 

Then, again, what can be the motive in this new provision 

— intended to express the unhampering of neutral commerce 
from its present " criminal restrictions," as I understand it — 
for confining the sale of "vessels, ships, or steamers" to those 
owned by citizens of the United States, or built within the 
limits thereof? Will it promote American ship-building to 
provide that a foreign merchant who is doing business here, 
perhaps permanently, cannot sell the American ship, which he 
is thinking of buying or which he may already own, to a 
foreign belligerent, because he (the merchant) is not an Ameri- 
can citizen ? Or will it encourage American commerce to forbid 
the American merchant from selling his vessel — for which he 
has received an advantageous offer from the same belligerent — 
to that belligerent, in case such vessel shall happen to be of for- 
eign build? In fact, I submit that both of these new provis- 
ions would amount to "criminal restrictions" of themselves (in 
General Banks's phrase) on the existing privileges of Ameri- 
can commerce, under the neutral laws of the United States as 
they now stand, bad as General Banks believes those laws 
to be. 

Then, again, can the Chairman of the Committee on Foreign 
Affairs find any authority in any dictum upon the subject of 
neutrals' selling materials or munitions of war to belligerents, 
which limits such materials and munitions to beino; " the g-rowth 
or product of the same'^ (neutral country)? jN^o such limita- 
tion, certainly, is contained in Mr. Jefferson's famous dec- 
laration to Mr. Ternant, the French minister, in 1793, to the 
effect that "our citizens have always been free to make, vend, 
and export arms ; " and no such limitation was contained in 
President Pierce's presidential declaration upon the same sub- 
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ject, at the time of the Crimean War in 1854. Why should it 
be brought in now to fetter our citizens, when the question is, 
not of narrowing, but of enlarging, neutral commercial privi- 
leges ? 

I ask this on the supposition that a foreign war prevails, in 
which we are neutrals, and that the question is one of selling 
such materials or munitions to belligerents, neither of which 
categories is brought out by the provision in question. 

On the whole, without any intention of making an exjjose 
of the defects of this (new) section, but, on the contrary, 
hoping that, in an amended form, it may make good its place 
on the statute-book, as a counter-declaration of what American 
law now is, in opposition to the condemnation of the steamer 
" Meteor " in the United-States District Court for New York, 
I most sincerely regret that the views of those jD^omoting the 
passage of this section are so inadequately and ineffectually 
expressed by the statute-form in which the Committee and the 
House of Eepresentatives have embodied them. It is bad 
enough to have subjected the control of the whole subject- 
matter to executive dictation, as already noticed ; ^ but it is 
worse still to have missed the mark at which the legislation was 
aimed, so totally and so thoroughly. I pray the Senate Com- 
mittee on Foreign Relations not to allow this section to go upon 
the statute-book with its present imperfections on its head, and 
without taking more time to point its meaning than the House 
of Representatives and its committee have allowed themselves 
to devote to it. 

One other stricture upon the legislative execution of the new 
neutral statute, and I have done. 

Mr. Jenckes, of Rhode Island, has incorporated into the 
new act an amendment upon the old which borders upon the lu- 
dicrous. At any rate, it serves to show what need there is that 
even a very skilful lawyer should be well acquainted with the 
cotemporaneous history of a statute before he undertakes to 
add to or improve upon its terms. 

1 I say this, of course, without any invidious reflection upon the present 
head of the nation, who, I have taken occasion already to remark, in my judg- 
ment, deserves the approbation and support of the country for the just and inde- 
pendent stand which he has taken against Fenianism. 
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Sec. 7 of the existing law (taken verbatim from sec. 6 of 
stat. 1794, ch. 50) reads as follows : — 

" Sec. 7. — That the district courts shall take cognizance of com- 
plaints, by whomsoever instituted, in case of captures made within 
the waters of the United States, or within a marine league of the 
coasts or shores thereof." 

According to the "Globe" (July 30), Mr. Jenckes moved 
to amend this, when the Neutrality Bill was under discussion, 
" by inserting after the word ^ complaints ' the words ^ in- 
formations, indictments, or other prosecutions;'" and. General 
Banks having signified his acquiescence, the^House adopted the 
amendment ; so that the whole section reads thus : — 

" Sec. 6. — And he it further enacted^ That the district courts 
shall take cognizance of all complaints, informations, indictments, or 
other prosecutions, by whomsoever instituted, in cases of capture made 
within the waters of the United States, or within a marine league of 
the coasts or shores thereof." 

Here, it will be seen, Mr. Jenckes uses " complaints " as a 
technical form of procedure, — ejusdem gerleris, — as- " infor- 
mations or indictments ; " in the sense of a complaint for 
assault and battery, trespass, and the like, before a justice of 
the peace. Now, on reference to the cotemporaneous history 
of the statute (as referred to in a previous note to page 15, 
discussing the prize case, the "William"), it will clearly be 
found, as I think, that Hamilton, in framing the section, was 
not thinking of the form in which the proceeding should be 
embodied, but was indicating that the district court, on rejpre- 
seutation made by any person, whether President, Attorney- 
General, foreign minister, consul, private owner of the prize, or 
who not, should take jurisdiction of the matter, and frame, if 
need be, the proper process to bring the case into judicature. 

The substantial thing was the conferring of jurisdiction upon 
some judicial tribunal, and thus relieving the executive from 
embarrassment about the mode and means of proceeding. 
Thus, take the case of the prize made by the French frigate, 
the " L'Embuscade," in Delaware Bay, already referred to. If 
Ternant and Genet had refused to restore the capture to its 
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British owners, what course could President Washington have 
taken to enforce its surrender, without a statute conferring au- 
thority upon him or some other Federal functionary to act in 
the premises. Should he have issued a warrant, or ordered a 
seizure of the prize without a warrant, himself? Or should he 
have communicated his requests to the judicial authorities, and 
solicited their concurrent action in vindication of the rights of 
neutral sovereignty ? 

Hamilton, as it seems to me, providing for just such another 
future possible violation of our territorial sovereignty as this, 
frames the provision, that, upon any one's — whether the Presi- 
dent, United-States District Attorney, foreign minister, consul, 
party aggrieved, or wdio not — complaining of the grievance to 
the district court, informally, or in any manner to be there- 
after regulated by rule of court, and asking for its redress, 
the court may assume jurisdiction of the subject-matter, and 
grant proper process to enforce satisfaction. 

In this sense, the provision was undoubtedly general, and left 
too much to judicial intendment. Still, as a relief against a 
sudden executive emergency hereafter, and with a view to fur- 
nish something to amend by in future legislation, it constituted 
an expedient and valuable enactment. 

Now, is it promotive of the scope of this act, and supplying 
the desired additions to its deficiencies, to treat ^^ complaint ^^ as 
a form of process, and, assuming that the authors of the law in- 
tended that a ship of war or its prize should he seized on process 
horroived from Biirn^s Justice, or some other justice^s form- 
hook ( ! ) , go on to remedy the defect by suggesting that infor- 
mations and indictments may become co-ordinate processes as 
well? It reminds one of the story of Puritan legislation, 
which, I dare say, may have already at some time reached the 
ears of the learned member from Rhode Island, but which I 
will venture to reproduce for the sake of its illustration of his 
legislative amendment. 

The question before the Yankee General Court was, upon 
passing " An Act for the preservation of the heath-hen and other 
game." An unlettered member from the back settlements, 
more used to hunting Indians than to spelling out statutes, com- 
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122 AMERICAN NEUTEALITY. 

ing in upon the House of a sudden, without any initiation into 
the business then before it, struck with the title of the Bill just 
as it was passing the Speaker's hammer, and believing that he 
must do somethino; to arrest a leo:islative abomination, arose 
and delivered himself of the following speech : ^^ Mr. Speaker, 
I don't care about preserving the heathen generally, and haven't 
much objection to them ; but I must except Indians, I move 
you to amend the Bill so that it shall read, ^ An Act for the 
preservation of the heathen and other game, but except 
Indians,^ " 

I venture to think that the honorable member from Rhode 
Island hits as wide of Hamilton's ideas in adding "informa- 
tions, indictments," &c., to his Bill, as the backwoodsman did 
in excepting Indians from the statute devoted to the preserva- 
tion of the heath-hen and other game. 

Perhaps, however, I may fairly add, that Mr. Jenckes is 
guilty of no greater legislative faux pas in his interpretation 
of Hamilton's proviso (supposing my own construction of it is 
the just one) than the Chairman of the Committee on Foreign 
Affairs has made in entitling his new project, as he does, "A 
Bill more effectually to preserve the neutral relations of the 
United States!" 

This leads me fairly to my last topic; viz., to inquire how 
the neutral relations of the United States may, in fact, be best 
preserved and promoted ; or, in other words, what is our expe- 
dient policy in future on the score of neutrality. 
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THE EXPEDIENT FUTURE OF AMERICAN 
NEUTRALITY. 



CHAPTEE X. 

Though our past neutral practice has resulted to our advantage as well as our 
fame, should it not change for the future, with our changed condition'? — The 
writer does not purpose a new neutral theory, like a new Monroe declaration, 
but rather to state negatively what our future neutrality ought not to be, and 
then to add some suggestions towards an improved neutral system, affirma- 
tively. — The repeal of the present neutral code of the United States will not 
(I) advance the Monroe doctrine on this side of the Atlantic; nor (2) increase 
our influence on the European side; nor (3) prove a step forward in national 
progress ; nor (4) is it expedient out of ill-will to England, who might be of 
the greatest aid to us as a fellow-champion of neutrality ; nor (5) is it expe- 
dient as to the other nations besides England, against whom w^e have no 
ground of complaint; nor (6) is it expedient on any ground of the temporari- 
ness of neutral legislation, which, in truth, ought to be as permanent as extra- 
dition laws ; nor (7) is it the lesson taught us by our late civil-war experience. 
(8) The advancement and consolidation of that code is the "coming" move- 
ment 111 American foreign policy. — Has our neutral stand-point shifted with 
our growth ? — Now that we have grown to be a great people, can we dis- 
pense with the rules of international morality 1 — A nation is responsible, like 
an individual, for the discharge of its duties. — The element of our growth, 
then, does not vary our international duty. — The new movement based 
largely on the idea that England has imposed upon our good nature. — Sup- 
posing it to be so, England does not stand to us for all the world. — Must we 
not keep up our neutral relations to France, Spain, &c. '? — Ought we to abolish 
our neutral laws as to England and France (for France has also imposed upon 
us), and leave them standing for other powers "? — Now, as to England, do we 
not owe to the existence of these neutral laws, and the jurisprudence founded on 
them, that England did not make common cause with the rebels '? — Surmise 
as to the possible result of such a step, which, in Lord liusselFs phrase, would 
have been "an engagement for the suppression of liberty.'' — Some good, 
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then, has come out of this neutrality policy, so far as it concerns England. — 
General Banks quoted as to our having stood bail for the peace of the world 
long enough, and also as to the moment having come for a new coup d'etat. — 
That coup cVetat can have nothing to do with the Monroe doctrine, though it 
may connect itself with promoting filibusterism. — Notice of the Monroe 
doctrine. — Exemplification of it by Fenianism. — Is the new act in reality 
" an act in aid of filibustering '^ ? — And would the reputation gained by its 
adoption help us to greater weight in European affairs? 

I TKUST that it has sufficiently been made to appear, in an earlier 
portion of this discussion, that our past neutral policy has re- 
dounded to our national fame, if it has not to our national 
advantage. I propose now to devote a little space to the dis- 
cussion of what ought to be our line of future neutral conduct. 
Undoubtedly, as the late Congressional Report declares, the cir- 
cumstances of our national condition are largely changed from 
what they were seventy, or even fifty, years ago ; and it is 
worth considering, whether the conduct of our foreign relations, 
and the structure and aim of our domestic neutral legislation, 
should not change with them. 

Lest the space to which I -propose to limit myself should pro- 
hibit the adequate development of some of the leading ideas 
Mdiich I have in mind upon these topics, I hasten to say, at the 
outset, that I do not propose to initiate the discussion of any 
new Monroe doctrine, or other scheme of foreign policy, — 
marking a new point of departure in our political history, — but 
shall rather content myself with exposing, from a negative 
point of view, in what our future neutral policy ought not to 
consist, and then, in a more affirmative direction, explaining 
how, without tearing down the present structure of our neutral 
system, we ought rather to widen and deepen its foundations, 
and enlarge and strengthen its superstructure, than to under- 
mine and ultimately overthrow it. 

As a negative statement, then, of what our future neutral 
policy ought not to be, I should say that the frittering-away or 
the total repeal of the neutrality laws would not be, — 

(1) A carrying-out of the Monroe doctrine, or a necessary 
prerequisite to making the country's influence more potently 
felt in the disposition of the affiiirs of state of the American 
continent. 
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(2) Nor would it be a desirable step towards giving the 
United States a greater weight in European politics. 

(3) Nor would it be a step forward in the path of manifest 
destiny or of national aggrandizement ; but, on the contrary, a 
retracing of our former progress in the ways of civilization, and 
a more detrimental course to us than to any other maritime 
power of the globe, whether inimical or friendly. 

(4) Nor would it be a step forward, so far as our relations 
with England are concerned, to consummate this ultimate or 
immediate overthrow of the neutrality laws out of special dis- 
courtesy or ill-will towards her. On the contrary, if we have 
reason to complain of British unneutral conduct during the late 
civil war (as leading British statesmen concede) , we are bound 
to acknowledge that we have derived important benefits from 
her observance of neutrality, poor as it may have been ; and, 
at any rate, that, if England would first set herself right as to 
past grievances, — which it would require but little sacrifice of 
consistency for her to do, considering these acknowledgments 
of her governmental authorities referred to, and considering, 
further, how potently her own interests prompt to that construc- 
tion of neutrality contended for by the United States, — it 
would redound to the highest interests of the two nations sepa- 
rately, as well as to the advancement of the common cause of 
civilization, to have the United States accede to that urgent 
appeal already made to them by England for co-operation and 
fellowship in the development and extension of the sphere of 
neutral rights. 

(5) But, if such repeal or doing-away with the neutrality 
code can be thought to be justifiable or expedient as towards 
England, artcl for the viotive above assigned, then it is unjust 
and unjustifiable as towards those other friendly foreign powers 
from whom we have received no such objectionable or unneutral 
treatment, and with whom our relations have been preserved on 
a just and desirable footing of friendly neutrality by means of 
this same system of neutral laws. 

(6) That such frittering-away and repeal of the neutrality 
code is inexpedient, because such a code is not a temporary and 
shifting scheme of external policy; but, on the contrary, ex- 
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presses the permanent and universal law of international deal- 
ings, which, like the extradition treaties for crime, has for its 
object the suppression of domestic crime and the forwarding of 
international justice ; and which ought, therefore, to have as 
little connection as possible with the passing politics of the 
day. 

(7) Nor, finally, is such frittering-away and repeal of all 
neutrality restraints the moral inculcated by our late civil strug- 
gle. On the contrary, that event, like the occurrence of a 
great conflagration, warns us that we ought immediately to 
seek to o^uard ourselves for the future aoainst the recurrence of 
some of those injurious practices — such, for instance, as the 
affording foreign aid to domestic rebellion, and the tolerating 
the hostile equipment of naval armaments in foreign friendly 
ports — from which we have suffered so injuriously, and of 
which we now so justly complain. 

(8) Afirmatively, the revision and reconstruction of the 
American neutral code — with a view to its improvement and 
perfection, instead of to its subversion and abrogation — con- 
stitutes the true '^ coming " movement in American foreign 
policy. 

In development of these j^oints, I do not propose to treat 
them seriattjn, in the order above set forth, but rather to prove 
their justice, as I best may, by some general discussion of the 
province of neutral laws, and how far our own stand-point 
towards them has been shifted by the events of the recent civil 
war. I begin with the latter branch of the subject first. 

General Banks's Report and the late action of the House of 
Representatives seem to have at bottom two great motives for 
some fundamental change in our neutral policy : — 

(1) That we have become a great and powerful nation. 

(2) That, under our past self-inflicted neutral restraints, we 
have been imposed upon by the loarlilce poiijers of Europe. 

As to the first, so far as it asserts a fact, I shall not be un- 
patriotic enough to deny it ; so far, however, as it implies a 
motive for altered national conduct hereafter, I should demur 
to the proposition in full, unless it shall first be shown that our 
past action has proceeded upon mistaken principles and unworthy 
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motives. Because a man has become rich, shall he thereupon 
declare that he can now " aiFord to become," not " honest ^^^ but 
dishonest ? If, when we were poor and ^^ a little people," we 
could dare to be honestly neutral and justly impartial, shall we 
say, now that we have become "a great nation," that we can 
afford to act as lawlessly as we please, and follow out our own 
" wicked will " ? that, as we have become strong enough to afford 
to be pugnacious, we mean to put ourselves in fighting attitude, 
and repeal all our old-fashioned rules and ordinances, so that 
nothing shall stand between us and a free practice under the law 
of mio'ht makino' rioht ? 

If this is the first fruit of our matured national strength, I 
beg to dissent from the proposition with my whole energy. On 
the contrary, would not the dictates of common decency — not 
to say the manifest behests of Divine Providence — impose upon 
us the obligation, a fortiori^ of respecting the laws of interna- 
tional equity, now that it has become a so much easier matter to 
obey their injunctions? And as "much is required" of the 
individual " to whom much is given," is not the obligation, in 
like manner, all the more imperative upon us as a great power, 
to make good use of our national example in the conduct of the 
world's affairs? 

There is nothing, then, I apprehend, in the circumstance of 
our national growth, to vary the position of the question, 
whether it is expedient to adhere to our past policy of neutral- 
ity, provided (as I have endeavored to show) that that policy 
has been founded upon just and theoretically true principles 
of international law. 

But the more difficult question to answer is, whether we have 
not been trifled with, or, if the questioner pleases, been mi'posed 
upon^ for our peace-loving neutrality, by the powers of Western 
Europe, and particularly during the late civil struggle? 

The Chairman of the Committee on Foreign Affairs, and the 
House of Representatives with him, in its brief discussion of the 
the Committee's Report and Bill, seemed to think that we had 
experienced from England such a poor return of neutral favors 
conferred, and had witnessed on her part such a disregard of the 
neutral restraints of the law of nations, that it was hardly 
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worth while to pretend to keep up towards her^ at least, a 
further compliance with those restraints ourselves. Is that a 
justifying motive for a fundamental change of our foreign 
policy ? 

In the first place, England does not stand to us for all the 
world. Are not France, Spain, Russia, Holland, Italy, and 
other governments of Europe, — to say nothing of the growing 
empire of Brazil and the Mexican and South- American repub- 
lics, — something to us, in the matter of shaping our neutral 
relations for the future ? Supposing that it is expedient for us 
to keep no terms with Great Britain on points of neutral law, 
have we not other related nations, friends or foes, with whom 
we must keep up an intercourse, either of friendship or hostility, 
or of impartial neutrality? And do. we not need laws to express 
and regulate the terms upon which that intercourse shall be 
maintained ? 

I assume, then, that General Banks and his coadjutors would 
agree that the legislation must be special which should strike out 
all provisions of the neutral code so as to exclude England from 
any possible benefit under it, and leave it standing for the rest 
of the world. Perhaps, in fairness, any such exclusion should 
also except the case of France, at least so long as its present 
Emperor presides over and shapes its policy ; for have we not, 
in many respects, as good grounds for complaint against French 
disregard of international restraints during the late struggle, as 
we have ao-ainst Ens^lish? 

But then, in answer to this hete noire of English ingratitude 
and English trifling with any system of neutral law, I beg to ask 
our American legislators, whether, after all, we do not owe to the 
existence of our own neutral code, and to the precedents of our 
own neutral record, the fact of the British Government's declin- 
ing to side with our rebel enemies, and allowing themselves to 
be drawn into their quarrel so far as to declare open war against 
us? For my own part, I think there can be but very little 
doubt of it ; and but for the existence of the Foreign-Enlist- 
ment Act on the British statute-book, and but for our own 
record of neutral legislation, jurisprudence, and executive action, 
such as we had made it up to our own credit, in our past rela- 
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tions with Great Britain, I think it is as morally certain the 
rebel emissaries would have precipitated Great Britain into 
hostilities with us over the letting-loose of Laird's iron-clads, 
as that Jefferson Davis and his associates confidently relied 
upon that firebrand of provocation to light up a war between 
the two nations. 

What effect such a declaration of war on the part of Great 
Britain against us at the darkest period of our civil struggle 
would have had upon our national future, it is fortunately quite 
unnecessary to surmise. Possibly, it might have had the same 
effect upon us, if England and France had jointly combined with 
the rebels to attempt to smother our liberties, as it had upon 
revolutionary France to have united Europe combine to invade 
her. But short of wading through such a sea of blood as would 
have flowed from that "engagement for the suppression of 
liberty" (as Lord John Eussell, in his younger days, said of the 
British prosecution of the American war of 1775), I believe, 
under Providence, we owe the peaceful continuance of our 
relations with the British nation during the late Confederate 
sedition, largely, if not chiefly, to the existence of a com- 
mon neutrality code in the two governments, and to a well- 
settled interpretation of it on this side of the Atlantic, for- 
bidding and frowning on such operations as those drawn in 
question. 

So inY at least, I venture to say, we have derived good from 
the existence of the code under which General Banks and the 
House of Representatives believe our good nature has been im- 
posed upon ; and so far, at least, it is a mistaken basis of fact 
for the assertion, that Great Britain has paid no respect either 
to her own laws or to the neutral precedents set her by the 
United States. Whether Great Britain has in other respects 
honestly acted up to her own code, and made due account of the 
debt of neutral honor which she has contracted with the United 
States at former periods, I have had occasion elsewhere to 
notice, and shall probably return to the subject in another con- 
nection hereafter. 

Meanwhile, on this topic of suffering international imposition, 
General Banks seems to have struck the key-note to his own 
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opinions, and to those probably of many of his fellow-legislators, 
when he said in his Report (p. 10), — 

"We can no longer stand bail for the peace of the world." We 
have stood guard for other nations long enough." 

And again, in debate (partly cited already) : — 

'' The question for this House to determine is whether that time 
has come [foretold by the Adamses] when the people of this country 
would be able to assert their own right upon the judgment of the peo- 
ple alone, rather than at the dictation or upon the representations of 
representatives of foreign governments. Sir, I think it has come. 

" If we want any thing to prove our power, let us look at the his- 
tory of this country for the last five years," &c. 

Now, if this is intended for a declaration, that it is time to 
propose a new affirmance of the Monroe doctrine, or a carrying- 
out of that doctrine in some new and as yet midefined direc- 
tion, I have to reply that the authors and originators of that 
doctrine never made the taking-down of the barriers of neutral 
restraints any condition precedent towards applying and carry- 
ing it out. On the contrary, as has already been shown, there 
were no stauncher upholders of the American neutral system as 
they found it, and warmer advocates of advancing it still fur- 
ther, than Messrs. Monroe and John Quincy Adams. In their 
view, at any rate, the fulfilment of our duties of impartial neu- 
trality municipally was entirely consistent with a more vigorous 
assertion of American independence from European interven- 
tion, externally and diplomatically. How then can the proposed 
repeal or emasculation of tlie neutrality laws do any thing to 
favor the promotion of the Monroe doctrine, unless upon prin- 
ciples entirely at variance with those professed by its original 
promoters and godflithers? 

Perhaps the nev\^ movement proposes to give a greater vitality 
to the Monroe doctrine, by increasing the facilities of our citi- 
zens and others to acquire territory by filibustering ; and the 
consideration given to the subject of Fenianism seems to show, 
that, in that phase at least of the subject. General Banks and 
his coadjutors seem ready to take away any legal barriers that 
would impede our making our intervention in our neighbor's 
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affairs felt practically. But will it be pretended, that filibuster- 
ism is identical with the Monroe doctrine or its enforcement ? 

On the contrary, President Monroe's original declaration, and 
the practical construction since given to it by President Adams 
and Congress, has for its object, rather to prevent the filibuster- 
ing of European nations, than any encouragement of it on the 
part of our own people. That the American continent shall be 
free from European interference or colonization, and that the 
American governments, whether monarchical or republican, shall 
be left to themselves to work out their own salvation, is its sub- 
stance ; and our own Government disclaims for itself, in the 
same breath, that it will any more interfere on its own part, or 
so permit its citizens to do what it promises to refrain from, 
itself.i 

Thus construed, the Monroe doctrine, though providing for 
American intervention externally, — that is, in the way of an- 
tagonistic action to the intervention of the European powers, — 
is, in its essence and spirit, repressive of filibusterism, instead of 
promotive of it. If the Fenians were British subjects coming 
over to the American continent Avith a view of revolutionizing 
Canada on British account, as, for instance, into an independent 
British monarchy, the spirit of the Monroe de:claration would 
incite our Government to frown upon it, either as a disturbance 
of existing American governmental institutions, or as a scheme 
of European colonization. In that sense, would not the United 
States be equally bound to restrain its own citizens from doing 
what it forbids to the British interlopers ? And would it vary 
the problem, that the filibustering Irishmen pass through Amer- 
ican territory on their way to invade Canada, instead of making 
a descent at once upon Canada from British soil ? 

I conceive, then, that the authors and founders of the Mon- 
roe doctrine never purposed, by its means, to foster and promote 
filibusterism, or, any more, that modern phase of it which 
finds so much favor at present at the capital of the country, — 
Irish Fenianism. 



1 For a lucid and luminous discussion of the Monroe doctrine, see Mr. Dana^s 
note to Wheaton, 8th ed. p. 97, note o6. 
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I grant, that, if there are a party in this country who favor 
the annexation of Cuba or Mexico by filibustering means, it will 
help on their project, to throw down all neutral restraints and 
leave our citizens and others at liberty to set on foot military 
and naval expeditions to invade our neighbors' territory. But 
w^ould General Banks and his supporters once admit that the 
upshot and aim of their new movement is to render filibusterism 
easy ? Would they consent, in that view, to submit their new 
bill to the people, under the title of " An Act to make easy the 
invasion and forcible possession of the countries adjoining 
the United States"? 

If the proposed change in our neutral policy, then, has no 
affinity to the re-affirmance or enforcement of the Monroe doc- 
trine, considered with reference to other countries of the West- 
ern continent, has it any more connection with helping us to 
intervene more efficiently in European affairs ? 

To that it is enough to answer, that such intervention never 
has constituted, and, it is to be hoped, never wdll constitute, a 
feature of American foreign policy. Even the promoters of the 
new scheme declare themselves quite contented, on this head, 
wdth abiding by the principles of the Farewell Address of 
Washington, and the non-intervention policy of President Mon- 
roe's administration, as set forth in the answer to the applica- 
tion for aid to the Greek patriots in 1823. But I would make 
the further suggestion, whether the efficiency of any interven- 
tion on our part, in European politics, would be likely to be 
very much bettered by our prefacing it with a declaration that 
we have cut loose from the long-established restraints of neu- 
tral observances, and are now prepared to set forth on a course 
of free and easy territorial aggrandizement. 
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CHAPTEE XL 



Further answer to the question, whether our neutrality has not exposed us to im- 
position. — Very probably it has; e.g., in the matter of impressment. — But 
did the war of 1812 set that right, or help British fame either'? — Tlie neces- 
sity of keeping up her own press-gang, not so much the motive to oppress us, 
lay at the bottom of that piece of British conduct. — Granting freely that we 
have been imposed upon, is a resort to arms the best safeguard against its 
repetition? — Are we prepared for standing armies, and to hold ourselves 
always ready for war'? — Napoleon the First's remark quoted as to American 
military improvidence. — That improvidence will doubtless continue (perliaps 
justly), and therefore we ought to rely upon a just cause, and not martial 
force. — In what does a just code of neutrality consist '? — Are not neutraUty 
laws a stay against barbarism'? — Proof of this from American neutral fame. 
— Summary of the American record to justify this fame. — The attitude of 
the United States from 1793 till 1817, covering the French Revolution, the 
French empire, &c. — This attitude continued through tlie South- American 
contests, and a lapse of fifty years, covering the Canadian Rebellion, the Cri- 
mean War, &c. — What would have resulted from a course the opposite of 
this, but retrogression towards barbarism? — The United States can less dis- 
pense with such a policy than any other country. — They are, and must be, a 
peace-loving and law-abiding people. — Their naval weakness in comparison 
with their commercial development alluded to. — But has not the United 
States been taught a lesson by the late civil war 1 — Can they get over the 
argument drawn from their own practice? — And would not the existence 
of a statute covering the ''Alabama" outfit have been of infinite service to 
them, then ? — Could the EngUsh have got away from it, much as they insist 
upon the municipal scope of their neutrality laws ? — But, now that the prece- 
dent of the ''Alabama'' has exposed the flaw, must not the United States 
legislate accordingly, to preserve their rights hereafter? — Note as to Lord 
Curriehill's point. — Mr. Dana sides with him unconsciously; but quaere, 
whether they both (in common with General Banks) have not mistaken the 
object of the statute of 1797? — Another illustration afforded by General 
Banks's proposal to substitute " a?zc/ " for "or'' in the fitting-out section. — 
What would be said»to us, and done to us also, if we made such a substitu- 
tion ? — Another illustration afforded by our doctrine, that a nation is liable to 
another injured nation, in damages, for not observing proper neutrality ; 
exemplified by our demand of indemnity for the " Alabama," and then retal- 
iating on England, in kind, at the first opportunity. — England takes us at 
disadvantage unawares afterwards, and what shall be done ? — If the answer 
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is, '"'Fight," then it is conceded that Wcir becomes normal, and barbarism 
reigns as of old. — The result is, either we must practise a just neutrality or 
adopt standing armies and the reign of brute force. 

But it may be said, that a fall answer has not yet been given to 
the suggestion that we ought not " to stand bail any longer for 
the peace of the world," and that our peace-loving neutrality 
has subjected us to imposition. 

I dare say it has subjected us to imposition ; and I believe 
British impressment of American seamen, for instance, was no 
better than trifling with our national good-nature and forbear- 
ance. That subject, to be sure, does not immediately connect 
itself with neutrality; though, as impressment was always prac- 
tised in connection with the exercise of the belligerent right of 
search, it may be said to be an over-peaceful acquiescence on 
our part in an unjust and insulting pretension. " Well," I 
would reply, "supposing it was an imposition, did we help it by 
going to war for it, as we did, in 1812? Both parties left off, 
on that point, where they began, — did they not? " " And did 
it better the standing of Great Britain any, among the nations 
of the earth, to take up arms upon such an issue?" I might fur- 
ther ask. 

But I might better reply, " Supposing that we did suffer 
some imposition in that matter, for which we got no redress by 
war, was not the real root of the trouble, that we were asking 
Great Britain to abandon, not the international wrong of re- 
taking her own seamen from American vessels, but the muni- 
cipal institution of her own press-gang, to which she clings 
down to the present moment ? " * For how could she consist- 
ently renounce the right of reclaiming her native-born seamen, 
wherever she could find them on the open sea, when she was 
assertino' the riolit of pressins; into the naval service, on British 
soil and within the very precincts of the King's Bench, the same 
class of her own subjects? This, of course, amounts to no jus- 
tification of our grievance, but is only a vindication of her own 
consistency. 



* Mr. Stephens is my authority for this, — Stephens's Commentaries, 5th 
edit., London, 1863, .vol!, li. pp. 616-17. 
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Well, granting, if we must, that we have suffered imposition 
from Great Britain, in the matter of her impressing American 
seamen, and, more recently, in her outfit and encouragement of 
Rebel cruisers ; and granting, further, that we have been treated 
with like want of consideration by France in the matter of the 
Berlin and Milan decrees at a former day, and more recently 
with unneutral disrespect in her reception of the " Florida " into 
an imperial dockyard, and in the whole Mexican intervention 
and other friendly impertinencies ; and granting, further, that 
all the leading European powers have been over-free of their 
advice and patronage, not to say importunity, to the American 
republic about neutral observances, — does it follow that a re- 
course to arms and warlike armaments will prove a sufficient 
safeguard against the repetition of such uncourteous or unhand- 
some treatment hereafter ? 

If the authors of the new movement are ready to propose 
standing armies and great naval equipments, in indorsement of 
their more aggressive policy towards other nations, then doubt- 
less, for the time being, their political theory will work. But 
are the United States prepared for " this standing menace to 
their own liberties," and this permanent incubus upon their 
economical republicanism ? Are they even ready to free them- 
selves from the reproach of the first Napoleon, that, with all 
their resources, they will constantly put themselves in the power 
of an inferior invader, by their short-sighted parsimony in pro- 
vidino' aofainst forel2:n attack ? 

I assume that our people will not consent to imitate Europe 
in this matter of standing preparations for war, — and in my 
judgment, to a large extent, wisely, — and therefore I feel con- 
fident that a neutrality relying upon principle, and which ap- 
peals to the moral sense and respect for justice of mankind at 
large, is a better preservative of our rights than a threatening 
and quarrelsome attitude, which falls back upon the law of 
might and the coercion of war as the ultimate vindicator of its 
pretensions. But this leads me to expose, as briefly as pos- 
sible, in what a just code of morality consists; and whether the 
progress of civilization demands its reduction to the smallest 
and fewest particulars, or its expansion and development into a 
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compreliensive and permanent scheme of legislation and jmns- 
prudence. 

It has already been suggested, that the abolition of all our 
neutrality laws would be a step backwards towards barbarism. 
Has not this point, I would ask my reader, been heretofore 
2:)retty forcibly demonstrated by the historical review of our neu- 
tral record? What else does our neutral reputation signify, but 
the praise of mankind, bestowed upon a just and impartial 
respect for the rights of other nations ? What other lesson can 
be learned from our national adherence to the code of Washing- 
ton's day through so many succeeding trials and crises, but that 
that code contains an element of permanence Avhich ought never 
to be dispensed with? 

Let us for a moment run over the line of its birth and con- 
tinuance again, to possess ourselves of the certainty of its con- 
taining this element. In 1793 we behold no statute in force to 
guide our people in the strait and narrow path of neutral impar- 
tiality. Washington's Proclamation, Chief-Justice Jay's Charge 
to the Grand Jury,* Henfield's indictment, and Hamilton's In- 
structions to Collectors, supplied the deficiency imperfectly for 
upwards of a year. But for the guidance and instruction of 
our people, accustomed to obey law and anxious to learn its 
bidding, a statute is necessary to declare the international sense 
of municipal duties and the proper regard for foreign rights in- 
cumbent upon them. The statute is passed (after a great dis- 
cussion) by the casting-vote of the President of the Senate, to 
hold for the experimental term of tAvo years and until the end 
of the next congressional session. The law is tested in opera- 
tion, and it works admirably, both internally and externally. 
Again the question of its re-enactment recurs, and, for the sake 
of further experiment, it is submitted to another probationary 
period like the former. Again its adoption is secured for that 
period, without dissent ; and, after answering tlie public exi- 
gencies for that repeated term, it takes its place in permanency 
upon the statute-book. 

Tliis code, designed (as its authors and first expounders de- 

* At Hichmond, May 22, 1793 (Wharton's State Trials, p. 49). 
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clared) to come in aid of the law of nations, then retained its 
operation for seventeen years longer, — carrying us through 
Napoleon the First's wars, the Berlin and Milan decrees, the 
Orders in Council, the revival of the Ride of 1756, our own 
Embargo and Non-intercourse Laws, and our second war with 
Great Britain (in which last we changed our attitude before the 
world from that of neutrals to belligerents), till it brought us 
to the South-American contests of Spain with her colonies. 
Then, undoubtedly, the law was strained to its utmost capacity, 
to meet the exigencies of the situation ; but, with this heavy 
strain and with repeated and powerftd assaults upon its vitality, 
it survived the crisis, and, with some amendments in detail, 
came out of the struo-o-le with strono;er testimonials than ever to 
its merits and essential necessity. 

So firmly had its principles and practical operation now com- 
mended themselves to the approbation of the civilized world, 
that even belligerent Great Britain — so shortly before, the foe 
and warlike antagonist of the neutral republic, — now paid it 
the unheard-of compliment of imitating its example, and follow- 
ing in essentially the same footsteps of its international-law 
declarations. Since that period, a lapse of fifty years — embra- 
cing the Greek Revolution, the Canadian outbreak of 1838, 
our own statute of that year in stricter assertion than ever of 
American neutrality, the Crimean War of 1854, and various 
other political revolutions, German, French, South- American, 
and Mexican — has fm-nished other repeated and convincing 
tests of its value and efficacy, either in substance or in various 
of its details. Would not these antecedents lay a groundwork 
of presumption that the subversion of such a code would be 
a step backwards for American civilization ? 

But my position assumes, further, that the United States could 
less afford to dispense with some such code than any other 
maritime power. This is my reason ; that, while we are and 
must be essentially a peace-seeking and peace-loving people 
(without the existence of a standing army and navy, and with- 
out any need for them, unless we mean to embark in the em- 
broilments of European politics), our main reliance upon 
obtaining neutral justice from other nations is the profession and 

18 
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practice of that justice ourselves, upon the truest and most 
thorough principles of public law. Just as the well-ordered 
citizen studies and practically obeys the requisitions of municipal 
law, surrendering to it the gratification of redressing his own 
wrongs, and learning from it the lesson of using his own rights 
so as not to injure those of his neighbors, so the United States, 
as a law-abiding and a law-respecting nation, must owe its neu- 
tral redress to the development of the permanent public lavf of 
nations, and the general prevalence of a disposition to obey its 
injunctions, rather than to the opposite theory of might making 
right. 

I hardly need allude to the disproportion that always has ex- 
isted, and probably always will exist, between the magnitude of 
the com^mercial and the smallness of the naval American ma- 
rine, — greater in our instance, perhaps, than in that of any 
considerable power of Europe, — in further corroboration of 
this idea. The suggestion is so obviously decisive of the impor- 
tance to us of a substantial neutrality by sea, if not on land, 
that I forbear expanding or dwelling upon it. 

This leads me, however, to consider the point already made, 
whether our gain does not lie in the direction of expanding still 
further our neutral code (whether with or without concert on 
the part of other governments) rather than in contracting or 
altoo;ether abroa'atino; it. 

Have not the fearful precedents of the ravages of the " Ala- 
bama," the "Florida,'' and the " Shenandoah," taught us a valu- 
able lesson in the way of guarding against the recurrence of 
such destruction of our unarmed and unprotected merchant 
marine hereafter? If, as is doubtless the case, we shall have 
to go largely outside of the neutrality law of either country, and 
invoke the aid of the law of nations, to help us make good our 
claim against England for co-operating in these neutral (or un- 
neutral) enormities, is it not a startling caution to us, that 
hereafter the argument shall not be thrown in our teeth, "Well, 
your own laws would not have prevented American citizens 
from doino; the same thins;"? 

Without conceding that this retort is founded on fact, and can 
justly be made in the instances named, is it not, nevertheless, 
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an almost incontrovertible argument in the month of a reluct- 
ing frlenclly power? Thus, take the very cases of the "Ala- 
bama," the " Florida," and the " Shenandoah : '"' suppose that 
American law had codified into its municipal prescriptions 
that a combination to equip a hostile cruiser in neutral waters, 
and then to give her her warlike armament outside of the terri- 
torial line, — a matter put with such force by Secretary Seward, 
in his despatch to the British Government of Oct. 6, 1863 
(Dip. Cor., 1863-4, p. 447), as the international obligation 
now restins: on Great Britain in reference to the " Alabama," 
— suppose, I repeat, that the American neutral statute had 
expressly forbidden such a combination, and had provided the 
means for its prevention as well as for its prosecution, would 
not the path of redress to us for such grievances as we have 
sustained in the instance of those vessels have been more patent 
and incontestable than at present? 

I know that Lord Palmerston, Lord Russell, Sir Eoundell 
Palmer, Chief-Baron Pollock, and other exponents of British 
opinion, have declared, over and over again, that the British 
and American statutes are mere municipal ordinances, not 
intended to set forth the limits of international law, but only 
domestic legislation, intended to bear exclusively upon the sub- 
jects of either nation. Let that proposition go for the present 
unchallenged. I purpose, presently, to give it due attention. 
Yet I ask again, Who can doubt that the existence of such a 
provision on the American statute-book as the one I have 
named would have struck British legislators with appalling 
force ? They might have reasoned that British law recognized 
no such principle, and declaimed loudly upon the loose general- 
ities of the law" of nations ; yet who would question, for a 
moment, that the bare existence of such a provision on the 
printed pages of the statute code of the United States would 
have constituted an incontrovertible appeal for American in- 
demnity ? 

Now, again, suppose that Lord Curriehill's point should com- 
mand general assent, — that there is no provision in either 
statute against fitting out privateers, — how would the absence 
of such a provision have a tendency to affect any future reclama- 



Hosted by 



Google 



140 AMERICAN NEUTRALITY. 

tion of ours, against any other nation, for unneutral wrongs on 
that score? Would it not be said, "Not only did the Ameri- 
cans not put a prohibition of that sort on tlieir own statute- 
book, to forbid United States citizens from particijDating in such 
practices ; but, after they ivere dtdy notified that there existed such a 
flaw in their oivn statutes, they designedly omitted to suj^ply the 
deficiency " .^ ^ 

Or suppose that Congress, sanctioning General Banks's pres- 
ent Bill, should designedly substitute "a??c?" for " o?- " in the 
clause of "fitting out or arming," already considered under 
Part IL ; and then, in a future war with England, we should 
be calling France or Holland to account for a repetition of the 

1 Since writing the above, I notice that Mr. Dana, in his extended note to 
Wheaton on the neutrality laws and jurisprudence of the United States, already 
alluded to (8th ed., p. 542, &c.), without apparently having had an opportunity to 
study the decision in the " Pampero '' case, and, in fact, without apparently being 
aware that the point had been raised in that case, unwittingly lends countenance 
to Lord CurriehiU's position. In discussing the legal status of a privateer, Mr. 
Dana remarks (note to p. 564), "Her commission, being a mere commission to 
make captures, which she may exercise or not at her option, does not put her into 
the class of vessels in the service of a sovereign state.'' 

I emphasize the important words of the extract, which tally so well with Lord 
Curriehiirs idea, that a privateer cannot be said '' to he employed in the service 
of any foreign -prince, to cruise,'^ &c., within the terms of both the British and 
American statutes. 

But I cannot accede to this conception of the legal characteristics of a priva- 
teer. Whenever she is making ivar or pretendi?ig to make ivar, which constitutes the 
question generally raised by a supposed violation of neutrality, she is either serving 
in the employment of her sovereign, or pretending to serve, in that employment; and, in 
either case, she must stand to the responsibility of her acts under the laws of the 
country which have imparted to her her semi-warlike prerogatives, or of that 
country whose jurisdiction she has violated by assuming them Avithout due 
authority. At any rate, such a privateer is fairly estopped, in that connection, from 
denying her governmental employment, or, if only preparing for war, and not yet 
fitted out, that she proposes to make war in the service of that nation whose sub- 
jects are fitting her out. 

Possibly Mr. Dana, together with General Banks, and (perhaps) Lord Cur- 
riehill, have all started wrong, upon this head, in supposing that the United- 
States statute of 1797, chap. 1, was tlie first and only statute of the United States 
prohibiting privateering. But the gist of that statute was not to prohibit pri- 
vateering generally, but to prohibit American citizens from engaging hi priva- 
teering from "luiihout the limits'' of the United States, i.e., in foreign parts, and 
against American commerce as well as foreign. Mr. Dana, in analyzing that 
statute, and in noticing its incorporation (in part) into sec. 4 of the x^resent 
law, apparently overlooks this important feature in each instance. 
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" Alabama " unneutral outfit, — would it not be the uppermost 
answer, "But have you not said, yourselves, that the equipping 
'without the arming, though the arming is afterwards effected as 
part of the scheme in a different jurisdiction, is no violation of 
neutrality? Can you expect of foreigners more than you re- 
quire of your own citizens ? " 

There is another test of the indispensableness of this system 
of neutral legislation to our national welfare which I consider 
unanswerable. Have we not always taken the ground^ tJuit^ if a 
neutral nation omits ^noper precautions of neutrality, it renders 
itself liable to any belligerent power who suffers damage thereby? 
And, unless we propose hereafter to meet all such demands 
when justly made upon us by belligerent nations entitled to 
redress with an answer of force, shall we not be righteously 
condemned out of our own mouths? 

Thus, to give the test a practical illustration : It is said, that, 
at this moment (I know not how truly) , we are presenting our 
ultimatum to Great Britain for satisfaction for the " Alabama " 
depredations. We found our claim largely upon our own 
precedents and practice, and insist, that, had the parties changed 
places, we should have unhesitatingly made reparation to Great 
Britain, mutatis mutandis. The claim is allowed, or disal- 
lowed, or submitted to arbitration, I care not which, nor with 
what result. This winter. Congress adopts the new project, 
and repeals the neutral code in part or in whole. Three years 
hence, when Great Britain is at war with France or some other 
Euroj^ean power or combination of powers, we repeat with 
gusto, for British benefit, the experiment of fitting out " Ala- 
bamas " to ruin her commerce, when there is no law to forbid 
the experiment. Great Britain suddenly finishes up her 
European quarrel, and turns upon us, — unprepared for war, of 
course^ — with a demand for reparation. Shall we not have to pa.y 
it to the uttermost farthing, and justly, upon our own principles, 
which ive cannot repudiate with the bare repeal of our statutes ? 

If you say, " But, in that case, we will fight, cost what it will," 
may I not justly reply, " Well, then, you confess that, without 
a neutrality code, you cannot get along without making war 
the normal condition of nations, and so compel a return to bar- 
barism, — which was just my point " ? 
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I submit thus, to any thinking American, with entire confi- 
dence, that the unwarlike condition in which the United States 
will always be found under ordinary circumstances, necessitates 
their adoption of, and their adhesion to, a just and well-developed 
scheme of neutrality, provided there were no higher considera- 
tions in the case to induce to such an end. If the suggested 
alternative is, that we shall always keep ourselves prepared to 
carry out the law of force, then I submit that the remedy is 
worse than the disease. This fixirly leads me to a consideration 
of what is the true tenor and effect of a system of neutral laws. 
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CHAPTEE XII. 

Neutral laws are as permanent a civil necessity as extradition treaties and laAvs. 
— Illustration taken from the prohibition against one's making private war for 
his own gain. — The case of John Laird dwelt upon. — Laird builds the ''Ala- 
bama " to the special order of the Confederate rebels, for a mission of cow- 
ardly buccaneering ; enlists her crew in his ship-yard ; tells the necessary 
lies to bhnd the Government and the Americans ; falsely pretends that she is 
going out on a pleasure trip ; and finally gets at the Government secrets 
about stopping her, through "treachery." — Is not such a transaction a crime 
to be permanently denounced and punished '? — It is as bad as if Laird had 
planted his cannon at Birkenhead, instead of on board the *' Alabama," and 
brought American ships to and rifled them. — This he has continued for 
months and years, and has besides hired one hundred and eleven men of the 
"Alabama's " crew to help him, thereby doing damage to more than $10,000,- 
000 in value, and has bribed the Government officials to enable him to 
comphcate the Crown with foreign powers. — No wonder Earl llussell has de- 
nounced him and his private warfare. — Note showing that Laird's doings are 
only a ground for a pecuniary claim, not for hostile feeling, considering that 
the United States have amnestied Semmes. — But the recognition of Con- 
federate belligerency is no justification of Laird's doings, any more than it 
would be an excuse for wrecking by false lights. — Supposition of how such 
a plea would sound in court. — Note giving Laird his due. — Application of 
the wrecking illustration to the question whether neutrality laws are simply 
municipal and selfish in their scope. — Assertion that United-States neutrality 
laws have always had an international aspect. — Proved by Washington's 
proclamation, charges of Judges Jay and Wilson, Henfield's indictment, and 
Chief-Justice MarshaH's declaration. — The point might be carried out to 
satisfy English publicists to the contrary ; but enough to say that England 
has always acted upon the American idea, and asked for neutral favors 
accordingly. — Do not Enghsh statesmen contradict their own doctrine 
when they call upon an American minister to enforce a British law '? — Ex- 
tradition laws, however, afford the best illustration of the point that neu- 
trality laws ought to be enacted in permanency. — If the obligation of a 
nation to pass these laws is denied, it may be asked. What nation will allow 
herself to be counted out of the association which adopts them. — Eecent 
British debate on French extradition noticed. — The result, that an extradi- 
tionary crime is almost tantamount to a municipal one ; and, though the last 
act was only limited to a year, the arrangement will no more be pretermitted 
than the act against larceny, if accidentally passed for a limited duration. — 
The people of the United States sufiiciently alive to the importance of this 
kind of crime and its remedy. — Neutrality laws thus are not intended for 
temporary ends, to enable nations to play fast and loose in their foreign rela- 
tions, but are a mode of permanently discharging international duties. — In 
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this sense, the present head might more properly be called om' " Neutral Duty '* 
than " Our Neutral Policy. '^ — On the whole, it would be as absurd to do away 
with the offence of piracy, because John Laird has not been punished for his 
land piracies, as to do away with all neutral laws out of antipathy to England. 
— And this conclusion is clenched by our civil- war experience. 

Contrary to what is implied in General Banks's Eeport 
(p. 6), where it is said, "It [neutrality] is a temporary 
condition, not incident to the situation, and not necessarily 
permanent ; ... to make such a system permanent is im- 
practicable," — I maintain that a system of neutral laws in 
permanency is as essential a part of the code of any civiUzed 
nation as extradition laws, or any other statutory laws with an 
international aspect. 

What, for instance, is it to forbid, statutorily, that any neu- 
tral subject shall fit out a vessel of war for belligerent use 
when his country is at peace with that belligerent? What, 
but to enact, that no private subject shall make war, on his own 
account^ against that friendly power ; or else that no private 
subject shall subject the Government to which he owes alle- 
o'iance to the embroilments and disadvantao^es of war without 
his sovereign's consent? Does not the prohibited transaction 
amount to an oiFence which ouo'ht to be a standino- one on a 
nation's statute-book ? Not merely compromising the peace of 
the whole nation, and infringing upon its highest attribute 
of sovereignty, but inaugurating murder, arson, robbery, and 
the whole catalogue of crimes of violence, on the part of the 
offender himself? 

To take an illustration afforded by our own recent bitter expe- 
rience, let us consider whether the doings of John Laird, of 
"Alabama" fame, ought not to be made criminal at all events 
and for all time, as the acts of a British subject. The Confede- 
rate rebels have been recognized by the British Government as 
legitimate belligerents, and so entitled to belligerent rights. 
They apply to John Laird to fit out a ship of war for them, 
telling him expressly that it is for the public service of the Con- 
federates, to be paid for with Confederate gold, and that it is to 
be fitted up in every way for immediate hostilities, except taking 
on board her guns and ammunition. The ship is to be fitted for 
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the savage and unmanly mission which she afterwards so suc- 
cessfully fulfils by special qualities of speed, to run after unarmed 
merchantmen, and run aivay from fighting vessels of her own 
calibre. A special crew is to be provided for her, which Laird 
(as he pretty openly hinted in his reply to Earl Russell's Blair- 
gowrie speech) recruited and pensioned on Confederate account. 
This crew, at any rate, is to be "enlisted or engaged to be en- 
listed " in his ship-yard, and they were accordingly so enlisted on 
his premises, and doubtless with his full knowledge and consent. 
Certain lies have to be told, such as that she was fitting up for 
the Spanish Government, that she had another destination than 
the Confederate service, &c. ; and these lies were told by him 
or his partners to blind official scrutiny or American vigilance. 
Certain false pretences have to be used, or professed ( ! ) 
to be used, to Collector Edwards, — such as that the vessel 
was going out on a trial trip with a pleasure party (consisting, 
among others, of his sons and daughters), and that Captain 
Bullock, and his twenty-five or thirty recruits on board 
the tug which followed her down to Moelfra Bay, were 
gentleman at large, or some other unobjectionable person- 
ages, &c. ; and these false pretences were made or acted out 
by Laird, so fiir as a part in the plot fell to his personal 
intervention. Finally, it has to be managed to keep her out of 
the way of the mandate of seizure from the Foreign Office ; 
and Laird, or his accomplices, have an understanding with a 
Cabinet employe, which secures, '^hj treachery ^^^ (/) her suc- 
cessful and triumphant departure from British waters. 

Now, should such a transaction and series of transactions as 
this be branded by the law of any civilized state as a crime? I 
do not stop to ask whether British law did so brand it, — that 
has already been answered by Earl Russell, as above; but 
ought it to have been so branded by any civilized legislation in 
permanence ? 

Had John Laird fired at every passing American vessel with a 
cannon planted in his ship-yard at Birkenhead, and brought it 
to, and then robbed and burned it, would it have been any 
more a crime — which the statute of England ought to have 
prohibited and punished — than what he actually did ? 

19 
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First, he was making the shore of England the starting-point, 
not of one shot or a few shots, but of whole broadsides of can- 
nonades, continued for months, and almost for years, against the 
peaceful merchantmen of a friendly power, allied to his ow^n 
Government by most intimate and important connections. In 
the second place, not merely did he do as much as to touch off 
this multifarious and long-continued bombardment with his own 
hand, but he hired a ship's crew, — consisting, all told, of one 
hundred and eleven men and officers, — to aid him in assailing 
and plundering American commerce, sinking some sixty-nine 
steamers and sailing vessels, of the value of nearly $10,000,000,^ 
and doing an injury to the American merchant service generally, 
of probably five tunes that amount, in the way of enhanced 
insurance and interrupted voyages. In the third place, not 
content with planning and organizing this expedition upon Brit- 
ish soil, he or his sons personally intervene to effect its safe 
setting-forth, by imposing upon the British Government (as it 
alleges) with false pretences, and then bribing or otherwise 
seducing some ministerial official to betray the secrets of state, 
and expose the Government to the imputation of bad faith to- 
wards the American republic.^ 

No wonder that the combined elements of this transaction 
forced Earl Russell to speak of John Laird's " having no right to 
go to war " on his own account, and to demand of British legis- 
lators whether they deemed it expedient to permit him to em- 
broil Great Britain in a war with the United States, for the sake 
of his own gains (Hans. Pari. Deb., April 29, 1864, vol. clxxiv. 
p. 1893). Viewed in the light of these two considerations, — 
viz., his levying war on his own account, and his compromising 
his Government into another and a greater one for the sake of 
his ship-yard's profits, — I might well make the inquiry here, 
whether these considerations are not enough to justify the per- 
manent enactment — not to say honest and thorough enforce- 



1 Report of Mr. Wilson, Secretary of New-York Board of Trade, "New-York 
Evening Post/' May 24, 1866. 

2 See a discussion of the final escape of the "Alabama" from British waters, 
by the present writer, in the "Boston Daily Advertiser'' of Nov. 11 and Dec. 9, 

1865. 
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ment — of a law suppressing such operations as these in 
question.^ 

But I pass by the levying-of-war and the compromising-into- 
a-war features of the transaction, and ask, whether John Laird 
should not be made accountable by British legislation for the 
oiFences of robbery, arson, breaking and entering, ship-sinking, 
underwriter-defrauding, &c., committed against American ves- 
sels from British soil, just as much as if no war existed between the 
United States and its rebellious subjects? How can the existence 
of that war justify him — a private subject, who has never had, 
and cannot procure, "Her Majesty's license" — for assailing 
one of the belligerents from British soil? Has he any more 
right to fire upon American ships, or fit out ships to cruise 
against the United States, from a British stand-point, because 
he happens to be in favor of perpetuating slavery, and hates the 
"Northerners," than he would have to set up false lights on a 
British headland, to allure American ships ashore, and cause 
their shipwreck, because all Yankees are odious to him ? 

Would it be any excuse for the said Laird, if he should be 
accused of wrecking under existing British laws, that he held 
out false lights only to lure Northern vessels ashore? Laws 
against wrecking and holding out false lights are sound in prin- 
ciple and commendable in practice, in all civilized codes, and 
for all times, — are they not? And would it be any justification 
for the wreckers of Birkenhead, that they made a judicious se- 

1 I hardly need say, that I have no deske to increase existing irritation on this 
side of the water, by thus reviving the story of British toleration of John Laird's 
equipment of the Confederate cruisers. Of course, Americans can hardly make 
it the ground of hostile antipathy to England, when their own Government have 
forgiven — at least, have embraced within their articles of amnesty — Semmes, 
the great hero of rebel naval warfare. What, again, has Semmes, — 

" That mildest-mannered pirate that ever scuttled ship," — 

as John Bright facetiously hit off the chivalrous rebel buccaneer, — what has 
Semmes ever done, in comparison with those who authorized the horrors of An- 
dersonville and the Libby Prison ^ And yet these enemies of the republic, and foes 
to humanity, have been thought not unworthy of the country's forgiveness ; and 
some are even now pressing their full restoration to political rights, and possibly to 
political honors. Can those who hold that line of political sentiment complain 
with any consistency of British unfriendly neutrality, or treat it as any thing worse 
than a mere question of civil and pecuniary damage '? 
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lection of their victims ? How would the plea sound, in the 
Queen's Bench, in the mouth of one of these wreckers, indicted 
for making his gains out of shipwrecked unfortunates, that he 
ivas only taking cognizance of an existing wcir hetiveen Federals 
and Confederates, and that he confined his shipwrecMng business to 
the destruction of the odious Ya^nlcee merchantmen?^ 

If my position is a sound one, that Laird's business, in its 
external aspect, is no better than shipwrecking carried on from 
a British headland, then I would demand of our English expo- 
nents of neutrality, whether the legislation which enacts neutral 
statutes is merely municipal and selfish in its objects, or whether 
it has not also its international aspects, which justify foreign 
nations in interfering from without, to solicit its modification 
and progressive improvement. It may possibly be said to be 
no business of the United States, technically and politically, 
whether England should put out all the lights of her light- 
houses, — those beacon-fires of civilization along her coasts, — 
and substitute for them the wreckers' signals, preparatory to 
embarking in a national enterprise of making her fortunes by 
wrecking ; yet, would not all the nations of the earth feel justi- 
fied in rupturing at once their treaties, and in suspending all 
relations with such a people, upon their turning themselves thus 
into a nation of land pirates ? 

In this sense, I deny that American neutral legislation was 
ever grounded exclusively, or even mainly, upon considerations 
of domestic good. The United States, I insist, have always 
had in view the protection and benefit of their belligerent allies, 
as well as the preservation of their own peace and quietude. 
So said all the early pioneers of the American neutral system ; 
so have said succeeding legislators and jurists. 

1 Perhaps I ought to say, in justice to John Laird, that I have seen it stated 
that he withdrew as active partner from the Birkenhead ship-yard concern some 
time before the outfit of the " Alabama/^ But as I take it for granted, from his 
subsequent Parliamentary disclosures, that he afterwards continued to retain a 
pecuniary interest in his sons' partnership, and as he has since fathered the build- 
ing of the " Alabama,'' and professed himself willing to go down to posterity on 
that reputation, in antagonism to John Bright as his condemner, I think it but 
fair to give him my humble aid towards securing his desired place in the world's 
history. 
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Washington's proclamation of April 22, 1793, gave notice 
that instructions had been given to the prosecuting officers of 
the Government to prosecute " all persons who shall violate the 
laws of nations w^ith respect to the powers at war, or any of 
them" (1 Am. State Pap., 140). The charges of Chief- 
Justice Jay and Judge Wilson to the grand juries of their 
respective districts, in May, 1793 (Wharton's State Trials, 
p. 49) , — intended to bear on the enforcement of that proclama- 
tion, and which the American Government caused to be printed 
and sent abroad for a definition of their position, — took the 
same ground. Henfield, as has already been noticed, was in- 
dicted under the law of nations, and without a statute, for breaking 
the peace of the United States by violating its treaties, and hy 
disturbing its friendly relations with other poivers, and also for 
combining with his warlike coadjutors to attack, plunder, and 
ham the ships of British subjects, and to assaadt, imprison, and kill 
those subjects themselves, they being portions of a friendly people 
(Wharton's State Tr., p. QQ). Chief-Justice Marshall said in 
the "Santissima Trinidad" case (as already noticed), that the 
law of 1794 was "declaratory of the pre-existing law of na- 
tions, and was intended to aid the Executive in the enforcement 
of that law." 

But it is not to my point to go on and substantiate this position 
by detailed citation of proofs, as I am confident I could do, to 
the satisfaction even of Sir Roundell Palmer, and those other 
leading British jurists who have asserted that American neutral 
legislation is founded upon the same selfish basis which they 
ascribe to their own. It is enough for me to show that the 
neutral laws of the United States started with seeking the good 
of friendly foreign powers, and not merely with aiming to pre- 
serve the domestic peace of the home jurisdiction, and vindicat- 
ing the prerogatives of national sovereignty ; and I trust that 
enough has incidentally appeared, in the course of the foregoing- 
discussion, to at least render it probable that that original mo- 
tive has not been lost sight of. Enough, certainly, has been 
shown to make it clear that foreign nations always took the 
United States at their word, as professing to have the protection 
of the rights of other powers at heart, by that constant inter- 
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cession for Improvcineiit of tlie American code, which General 
Banks and his congressional coadjutors, in my judgment, so 
unjustly misinterpret. 

If I have labored with any success to expose American regard 
for international rights, by demonstrating that a compliance 
with the reasonable requests of foreign governments to modify 
neutral laws has constituted a just feature of our traditional neu- 
tral policy, have I not, to the same extent, proved that the 
sphere of neutral legislation is international, and not municipal? 
How can England, for instance, for seventy years have praised 
our neutral code for its re^'ard for foreira rio-hts, and so often 
been a suitor for protection of her own belligerent privileges, 
and not be bound to admit that the sphere of her owm neutral 
laws is not merely the peace and protection of her own insular 
dominions, or the good of British subjects wheresoever they 
may be? 

I might go on to show how Englishmen of the most Anglican 
type, like Lord Palmerston, for instance, have belied their own 
doctrines, when they have admitted, that, if the British Govern- 
ment did not so handle the British Foreign-Enlistment Act as 
to afford international protection to American interests, the 
United States would have just occasion to complain. If neutral 
laws are a domestic institution, like the once-cherished "pecu- 
liar institution" of the Southern States, what voice, I pray, 
have the United States, or ought the United States to have, in 
enforcing them? Lord Eussell, even, has left it to Mr. Adams 
to furnish the necessary evidence to initiate the governmental 
prosecutions in many, if not in most, of the great leading at- 
tempts to punish for infractions of British neutrality, which 
have been brouoht to the notice of the British courts durino; the 
late civil war. Is that a British institution which has to be set 
in motion and kept in operation by foreign appliances ? 

On the American theory. Secretary John Q. Adams might 
well have said to the Spanish minister, " Furnish the American 
Government with proof that privateers are fitting out in Balti- 
more, and we will see that they are stopped, and their equippers 
duly punished." But on what principle Earl Russell can have 
expected Minister Charles F. Adams to inform Her Majesty's 
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Ministry whenever John Laird was preparing to violate that 
insular Foreign-Enlistment Act, — intended solely for British 
protection, and for home use, and in whose enforcement or 
amendment the United States have no voice, — I cannot under- 
stand. On the other hand, is it not plain, even within the con- 
struction put upon the British theory in practice by the British 
ministers themselves, that neutral legishition, like international 
treaties entered Into for the promotion of neutral rights, must 
have an external aspect, permitting of a certain amount of for- 
eign intervention ; or else that the Executive of the Govern- 
ment with which neutral relations are held must be so much of 
an autocrat and a despot as to be able to enforce international 
rights without the forms of legislation, or (I might almost say) 
without the forms of judicial procedure at all ? 

To come, however, to the analogy v\^hich seems most perti- 
nently to explain the foreign aspect of any system of neutrality 
laws, I submit that these laws are as essentially external in their 
scope, and rest on the same ground of necessary permanency, 
as extradition treaties and laws designed in furtherance of such 
treaties. 

If it be a well-settled feature of modern civilization, that one 
Government shall protect the rights of another Government, 
by giving up for deportation and trial its murderers, forgers, 
thieves, &c., and this feature constitutes that universal legisla- 
tion wdiich amounts to "one and the same law, prevaiHng among 
all the great powers of the w^orld," and which ought to be estab- 
lished on a footing of permanency, so I conceive that the en- 
forcement of neutrality calls upon every nation to say, that, in 
time of peace, she will not harbor within her limits those who 
are plotting the death, robbery, plunder, &c., of friendly belli- 
gerents. I do not say that the neutral nation must go the 
length of voluntarily giving up such belligerent refugees upon 
the foreign demand ; but that she will not harbor their plot- 
tings, when those plottings manifest themselves in outward acts 
of enlisting soldiers, fitting out ships of war, and the other 
transactions usually denounced by neutrality statutes. 

Will any one say, of these ex traditionary laws, that they rest 
upon no foundation of a necessary duty, inherent in any nation, 
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to enter into them? I ask, What nation, in these modern days, 
will willingly consent to dispense with them, or be comited out 
of the association which recognizes them ? Is any country anx- 
ious to become the asylum of fugitive felons? Is any people 
willing to advertise that they hold to the carrying-on of felony 
from their borders, as a national institution? Is any people 
willing to say, that it is not a desirable object for themselves to 
recover and recapture, through a neighboring nation's courtesy, 
the numerous and various criminals, with their booty, which 
succeed in eluding their own municipal justice? 

Quite recently, our British friends have had a parliamentary 
discussion over the dissatisfaction of their French neighbors with 
existing extraditionary laws, — founded on some supposed jeal- 
ousy of French magistrates at the want of respect shown to their 
official certificates, or else on a real purpose, on the part of 
the French Government, to force the introduction of political 
offenders into the category of proscribed criminals, — which, I 
think, must have quite satisfied British thinkers with the gen- 
eral value and indispensable permanent necessity of such kind 
of laws. In that discussion, the general network of these ex- 
traditionary treaties and laws, among the most civilized portions 
of the globe, was brought into such prominent notice, and the 
intimate relations between the British Isles and the Continent 
of Europe, as affording easy intercommunication for the pur- 
poses of criminals and their evasion of justice, so plainly exposed 
to popular perception, that I fancy no Englishman can have 
read it without decidins: for himself that Eno^land can no more 
do away with extraditionary crimes, than she can with the cata- 
logue of her own municipal offences. 

In the light of that discussion, I would venture to ask of my 
English readers, whether they do not think that the punishment 
of offenders who trust to a change of jurisdiction (not to a 
change of guilty intent, or to a restoration of their plunder for 
immunity from punishment) ought to be secured by a code of 
laws as efficacious and permanent as those forbidding the muni- 
cipal crimes themselves which give rise to the application for 
extradition. Is it not essential to British security, that killing, 
forging, stealing, &,c,, should be summarily reached, and made 
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surely and permanently justiciable, as much wliether tlie mur- 
derer, &c., happens to be one side of the British channel, as on the 
other? And, if England and France have had treaties and laws 
providing for this discharge of the functions of government in 
protecting against crime ever since the fourteenth century 
(Ward's Law of Nations, vol. ii. pp. 318-20), can a British sub- 
ject bring his mind any more to giving up such an arrangement 
in the nineteenth century, than he could to repeahng all British 
laws against domestic crime, and letting the criminals go un- 
prosecuted ? 

It is very true, that, in the late debate (see London daily 
newspapers of August 7), the law in aid of French extradition 
was only limited to a year's duration. But would the British 
Government any more omit to supply the necessary legislation 
before the year expired, than they would forget to make the act 
against larceny perpetual, if it had been left operative for only 
one year, with a view to some prison-discipline or transporta- 
tion arrangement? 

On this side of the Atlantic, I need not press the inquiry upon 
any well-informed American, whether, in view of the frequent 
absconding to foreign parts of defaulting bank-officers, clerks, 
and rogues and criminals of all sorts generally, we could consent 
to give up our extraditionary arrangements with European and 
other powers, any more than we could a portion of our own 
penal codes, whether State or Federal. From the first adoption 
of the practice, immediately after the organization of the Gov- 
ernment, when we arranged only for the surrender of a few 
grades of the worst offenders, down to the Ashburton treaty of 
1842, when we agreed with Great Britain for a tripled or a 
quadrupled extension of the catalogue, I think there can have 
been but one voice as to, and that in favor of, the temporary 
expediency, as well as the permanent necessity, of such arrange- 
ments. Certainly, all the law-abiding portions of the Union 
have hailed them as an enlargement of the domains of civiliza- 
tion. 

I conclude, then, that an extraditionary arrangement, by 
treaty and statute, is, to some extent at least, as essential and 
permanent a feature of the criminal code of any civilized nation 

20 
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as its ordinary penal enactments. But, if it is impossible to 
frame any extraditionary project without giving to it an inter- 
national aspect, so I contend that it is equally impossible to 
frame a code of neutrality laws without introducing into them 
an element of foreign protection, and so creating a stand-point 
for foreign intervention. I submit, also, that all neutral codes 
legislate against acts which, to some extent at least, are per- 
manent breaches of the laws of nations ; and which, therefore, 
can no more be treated as fugitive and temporary, than the 
offences of murder, robbery, and the like, in the municipal 
code. 

To recur, then, to the assault of the Committee on Foreign 
Affairs upon our neutral system, as being a political and tempo- 
rary expedient, which we are at liberty to retain or revoke at 
pleasure, I submit that it proceeds upon an entirely mistaken 
conception of the true office of neutral laws. Their function is 
not to enable us to play fast and loose in the game of interna- 
tional politics, but to discharge the duties of impartial neutrality, 
whenever they may happen to be imposed upon us, steadfastly 
and consistently, and the more steadfastly and consistently, 
when the pressure is strongest upon us to evade and nullify 
their provisions in order to gratify some national liking or some 
passing national antipathy. In this sense, I might justly have 
spoken of "our future Neutral Duty,^^ rather than "our future 
Neutral Policy,^'' I have retained the latter term, hov\^ever, in 
the sense of our havino^ the free choice of retro o:radino; towards 
barbarism, if we will ; but I trust that the decision in favor of 
civilization will commend itself to my readers as the most states- 
manlike and most expedient policy, 

I have thus discharged myself (imperfectly, I fear) of the 
idea that neutrality laws should rest on a basis of absolute and 
permanent principle. The conviction forces itself upon me, that 
one might as well recommend to the United States to abolish 
the crime of piracy, because British laws have not sufficiently 
punished John Laird's land piracies, as to do away with the 
whole neutral code towards all nations, because we are dissatis- 
fied with British observance of neutrality during the past four 
years. And, if I have had any success in improving upon the 
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moral of our civil-war experience, I trust that my readers have 
gone with me, in agreeing, that, instead of creating the occasion 
for blurring over and obhterating the Hues of our past neutral 
enactments, and leaving a smooth tablet on which no feature of 
a neutral ordinance shall be traced hereafter, that experience has 
rather demonstrated the necessity of cutting out anew and deep- 
ening the letters of our old code, and adding to them new and 
improved commandments. 
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CHAPTER XIII. 

But is not reciprocity as necessary in neutrality as in extradition ? — To this it is 
replied^ that one nation is not to wait for another's neutrality, more than for its 
honesty. — lUustration taken from the Arguelles case. — But the analogy 
of extradition not wholly parallel. — Several reasons for our not waiting for 
neutral reciprocity. — First, we never have done so. — Second, we may have 
to wait in vain for reciprocity; e.g., case of Spain. — Third, co-incident neu- 
trality not always possible or desirable. — Illustration from British and Ameri- 
can prize-court law, contrasted with the doctrines of the civilians. — Allusion 
to the opinions held by European publicists as to the " Trent'' affair. — But is 
not British reciprocitj^ a sine qua non for our action? — English concurrence 
certainly of vast consequence. — England and the United States, in accord, 
might give the law to the maritime world. — Would that English living pub- 
licists might join in the common undertaking! — her Palmers, her West- 
burys, &c. ; yet the common sense of a Cobden the chief desideratum for the 
task. — At present, such concurrence out of the question. — Can England 
expect the United States to reform their neutral laws till she has done away 
with "the scandal and reproach" of the "Alabama " ? — Attention called to 
the terms in which Lord Russell rejected the American proposition for arbi- 
tration. — Despatch of Oct. 11, 1865, cited. — The rejection only sets forth two 
reasons, — that it charges England with bad faith, or the Crown lawyers with 
bad law. — As to the first, it is, and has always been made (by Mr. AdamsJ), 
a question of due diligence, and not of bad faith, on the part of England, that 
she let the " Alabama " escape. — As to the second, Mr. Adams has never said 
a word about the Crown lawyers, or their official advice. — If Mr. Adams had 
imputed bad faith to British conduct, it is what Earl Bussell himself has set 
the example of doing. — But is it not an unjustifiable confusion of issues, to 
pretend that a question of due diligence is "in other words" a question of 
"good faith and honesty"? — Can Earl Russell any more take umbrage 
about British " honor," after his own declarations about Laird and Collector 
Edwards ? — Suppose, too, that Mr. Adams had questioned the advice of the 
Crown lawyers, has not Sir Roundell Palmer himself said, over and over 
again, that the " Alabama" ought to have been stopped ? — And has not Sir 
Hugh Cairns said that the subsequent stopping of the iron-clads gave the 
United States an unanswerable plea about the mistake of not stopping the 
"Alabama" ? — But, if Earl Russell only means to refuse to let British law be 
drawn in question when the complaint is as to the law of nations, was ever 
denial of justice more insular and insufficient? — What is the Eoreign-Enlist- 
ment Act to the United States? — Mr. Adams has always kept himself aloof 
from it, though Earl Russell has solicited his aid in enforcing it. — So that the 
United States really have the right to question British compliance with British 
law. — Note in reply to Americans "detesting" Lord Russell. — Earl Russell's 
request for United-States co-operation in amending the neutrality laws cited. 
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— Really a request to better the barn-door fastening after British connivance at 
the theft of the horse. — Earl Clarendon's more urgent and recent request for 
American co-operation also cited. — The latest phase of '•' the situation " 
noticed. — Opinion expressed, that, if no satisfaction is accorded by England, 
we ought, none the less, to go forward in the work of neutral codification. 

But, granting my premises, it will at once be demanded of 
me, "But can we do this [i.e., revise and revivify the letter and 
spirit of om- neutral code] without a mutual co-operation and 
acknowledgment of the principle of reciprocity on the part of 
other nations?" — "Are not neutrality laws, like extradition- 
ary arrangements, dependent on the joint consent of two or 
more nations, and therefore incapable of being made efficacious 
by a one-sided or independent action ? " 

To this I reply, that there is no more occasion for a country 
to wait for its neighbors to attend to the discharge of its neutral 
duties under the law of nations, than there is for an individual 
to wait for his neighbors' conversion to the principles of moral 
honesty before he decides to become honest himself. The 
kingdom of Spain, to this day, has no extradition laws, for 
instance ; but is that any reason why we should not make ex- 
traditionary compacts with other nations, who are willing to 
meet us on the score of well-defined written agreements, cap- 
able of being recognized by legislative forms, and thus avoid 
the strain which our laws were thought to have sustained by the 
recent surrender of Arguelles to the Governor-General of Cuba, 
without any such written formula of legislative sanction ? ^ 

But the analogy of extradition laws does not furnish an illus- 
tration altogether parallel on this point. Those laws are 
mainly external in their aspect. It is the foreign nation that 
makes the demand for the criminal. But, in the instance of 
neutral laws, the foreign intuitus is only secondary and subordi- 
nate. The neutral law is mainly to regulate our own conduct ; 
and, if that is honest and impartial, the foreign duty is ipso facto 
performed. 

Now, in reference to our waiting upon the movement of 
other nations to practise neutral impartiality before we resolve 

1 See particulars of this case, Dana's note to Wheaton, 8 ed. p. 183. 
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to become neutrally honest ourselves, or rather, in plainer terms, 
in reference to our postponing our neutral legislation till we can 
shape it in conformity with the laws of other concurring govern- 
ments, I have several answers of a practical nature to urge : — 
In the first place, the United States never have found it 
necessary or expedient to w^ait for the reciprocation of corre- 
sponding neutral legislation on the part of foreign nations, 
before proceeding to frame their own neutral laws for their 
own independent government. Neither in 1794, 1797, 1817, 
1818, nor in 1838 did we ask, or expect, that Great Britain, 
France, Spain, Portugal, the Province of Canada, or whoever 
it might concern, should agree to give us a like enactment in 
return, before we put our new statute upon the statute-book. 
When w^e passed those laws, we were thinking of the perform- 
ance of our own duties, and of the protection of our own 
Government against foreign complaints and foreign demands ; 
and we took it for granted, that we should hereafter find a re- 
ciprocation, in kind, on the part of those nations to whose 
intercessions we were lending a compliant attention, if such 
reciprocation should ever become desirable. At any rate, on 
all of the five occasions named, it was motive enough for our 
legislative action, that those respective enactments were then 
expedient for our own good. 

In the second place, it is not worth while to wait the move- 
ment of other governments before taking the initiative our- 
selves in neutral reforms, because, if we do so, we may never 
get the desired co-operation and reciprocity, and so our need- 
ed improvements may fail of consummation altogether. Thus, 
in the instance of Spain, I suppose she is as far behind the 
average march of civilization in point of neutral legislation and 
jurisprudence as she is In extraditionary arrangements. And 
yet we have neutral relations of the greatest consequence with 
Spain ; probably, next to those w^ith England and France, 
the most important that we have with any of the European 
powers. Shall we wait till the enterprise of the ancient Cortes 
has got ready to set itself In motion, before we think of mending 
the gaps in our statutes brought to light by the late ruthless and 
reckless experiments of our belligerent rebels ? 
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In tlie third place, at does not seem expedient for us to make 
the co-operation of other powers a condition precedent to our 
own action, because — provided those powers were ever so will- 
ing to discuss and consider proposed neutral improvements in 
common — their circumstances, forms of government, local 
position, and other conditions, may be such as to forbid their 
co-operating with us to any great extent. Thus, take the case 
of most of the Continental nations of Europe, whose views of 
neutral rights and duties are shaped by the principles of the 
civil law, and who do not attribute to the judicial decisions of 
the courts that weight of authority which is usually accorded to 
them by the Anglo-Saxon race, under common-law jurisdiction ; 
or, rather, take those European statesmen and publicists who 
have never yielded assent to the belligerent doctrines of the 
British and American prize courts. — Is it w^orth while to ex- 
pect them to hold much in common with us on the great ques- 
tions of the Right of Search, Commercial, or, (as Hautefeuille 
calls them) "Pacific" Blockades, and the Eight of Neutrals to 
deal in Contraband of War, — which constitute so much of the 
debatable ground of reforms in neutral practice, and on which 
Englishmen and Americans have been educated to think so 
much alike? 

For an illustration of this difference between the Anglo- 
Saxon and the Continental mode of viewing a question of neu- 
tral law, take the exposition of the right of search and other 
connected points urged upon us over the adjustment of the 
" Trent " difficulty, in the friendly communications of the Euro- 
pean powers who advised us to surrender Mason and Slidell ; 
were we not forcibly reminded by them, how little the Continen- 
tal statesmen and publicists understand the spirit of maritime 
international law, as practised by us and our British ancestors? 
Even Earl Russell, I suspect, must have been greatly taken 
aback by some of the principles of international ,law pro- 
pounded by his champions, so subversive as they w^ere .of some 
of the most cherished pretensions of the British maritime code. 
Yet, as to us, must not the thought have been uppermost in the 
mind of every instructed American, " Why ! these Frenchmen 
and Prussians and Austrians, and even Russians, do not at 
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all understand Anglo-Saxon doctrines and practice : they miss 
the very j)oints in issue between us and our British antagonists, 
who profess to practise under the same common code " ! 

But, perhaps, more significantly than with reference to any 
other foreign coadjutors in the work of neutral reform, the 
question springs up, "Is it not, however, expedient or necessary 
for us to have the co-operation of Great Britain in that proposed 
betterment of the neutral code? And will any advancement of 
our own neutral laws be other than a one-sided legislation, of 
which she will reap all the benefit and we bear all the burden, 
unless, by a common understanding, England engages to put 
upon herself the same restrictions which we adopt?" 

To this, I answer frankly, that, commercially and interna- 
tionally speaking, I believe the reciprocation and common un- 
dertaking of Great Britain with us in the same line of neutral 
progress would be of almost inestimable value. As a commer- 
cial power, her example and co-operation are worth as much, or 
more, to us than the rest of the civilized world together. In- 
deed, England and the United States, in accord with each other 
on international maritime law, might well give the law to 
all other commercial nations ; certainly so, if that accord is 
founded on liberal and high-minded notions of abstract justice, 
and resiDcct for the rights of weaker maritime powers. Doubt- 
less, too, they could go a long ways together in the same line 
of future neutral advancement, as is shown by the similarity of 
their respective codes, to which each has so long separately ad- 
hered thus far. 

Then, again, what a flood of light, and what an abundance 
of valuable state precedents and of practical legislative expe- 
dients, might there not be contributed to the common stock, by 
the juridical and political ability and rich culture of her publi- 
cists and jurists, — her Palmers, her Westburys, her Cran- 
worths, her Hugh Cairnses, her Colliers, her Phillimores, her 
Twisses, her Stuart Mills, her Harcourts, her Goldwin Smiths, 
and I know not whom, among friends and foes, who have been 
brought prominently forward in the recent neutral discussions, 
so earnestly and so warmly carried on in the courts, in Parlia- 
ment, or through the English press ! Would that we had, on 
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our side, some of the Hamiltons, the Marshalls, the Stoiys, the 
Kents, and the Wheatons of former days, to meet and take 
part in such a congress of public law ! 

But the work to be done would not, after all, be that for 
shining public men. One such commissioner as Mr. Cobden, 
on the British side, to furnish the common-sense and broad 
international principles to be agreed upon, and one such master 
of the science of law-making and law-interpreting as Parlia- 
ment and the British Bar (without naming) can furnish fifty, 
would be amply sufficient to represent Great Britain ; and, on 
our own side, two men, if they could be found (and I doubt not 
that the race of born law-givers and legislators is not yet ex- 
tinct among us), of like practical and yet far-reaching abilities 
and skill, would be enough to embody the requisite representa- 
tion of our people. May such a conference yet be had ! 

Still, in the present state of public feeling on this side of the 
water, it is obviously imj)ossible to suppose that such a commis- 
sion can be held, without some preliminary action or concession 
on the part of our Trans-atlantic British friends and allies. 

How can it be expected by Englishmen, that Americans shall 
agree to a joint undertaking for that reform of the maritime 
neutral code of the two countries, now pressed by England with 
so much urgency, and for her own good as they believe, while 
they are as yet smarting under the sense of injuries and injustice 
recently done them through an English code which they hold 
to have been amply sufficient to protect their rights ? Grant 
that Americans are mistaken in this belief, and that the British 
statute was really so defective that it could not reach the diffi- 
culty, and that British neutral conduct has been as impartial 
and friendly as the nature of the case would permit of; would 
it not at least have been common international courtesy to give 
these American grievances a respectful hearing, and either refer 
them to a disinterested umpire for arbitration, or else, without 
such an umpirage, to attempt to remove them by some distinct 
concessions of principle for the future ? 

Can Englishmen expect Americans to go into a conference for 
future amendments of the law of nations, without an acknowl- 
edgment at least, on the part of the British Government, that 

21 
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they were in the wrong for what their own Foreign Secretary 
calls " the scandal and the reproach to our laws " of the " Ala- 
bama" business? If Earl Russell admits, in the face of the 
world, that the "Alabama" escaped by "treachery," and says 
that the Collector of Liverpool put a faith in John Laird's 
promises that he (Russell) would not have done, is it wonderful 
that Americans have adopted a conviction that some responsi- 
bility ought to fall on that Government which employs such 
treacherous and untrustworthy officials? 

But how has this same British Foreign Secretary, who has 
made these irrevocable admissions, and who was himself respon- 
sible for the escape of the "Alabama," repudiated all approaches 
to an amicable adjustment of the American grounds of com- 
plaint ? 

I doubt if Englishmen have ever adequately canvassed Earl 
Russell's rejection of Mr. Adams's proposal to submit the ques- 
tions between the two countries to arbitration, in the true light 
in which that rejection should really be made to stand ; cer- 
tainly, on this side of the water, I have never seen his lord- 
ship's misstatement of the true issue, and his unfounded claims 
on behalf of British honor and the supremacy of British law 
over the law of nations, held up to the rebuke which they justly 
deserve. If the question between the two nations is of future 
good understanding about past transactions, and a consentaneous 
movement together in the direction of reforming each one's 
separate neutral code for the future, then I submit that it must 
first be passed upon, whether the United States ought not to have 
received some different answer to their courteous and friendly 
proposition, from that actually given by the British Foreign 
Secretary in October, 1865, when he peremptorily declined to 
entertain any such proposal. 

Says. Earl Russell to Mr. Adams, in his letter of Oct. 11, 
1865\British Blue Book, "North America, No. 1, 1866, Cor- 
respondence respecting the ^ Shenandoah,' " p. 31) : ^ — 

'' In your letter of the 23d of October, 1863, you were pleased to 

1 I am obliged to quote from the British publication, as our own Diplomatic 
Correspondence for the last year (1864-5) has not yet been published. 
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say that the Government of the Uaited States is ready to agree to 
any form of arbitration. 

" Her Majesty's Government have been thus led to consider what 
question could be put to any sovereign or state to whom this very 
great power should be assigned. 

'' It appears to Her Majesty's Government that there are but two 
questions by which the claim of compensation could be tested. The 
one is, Have the British Government acted with due diligence, or, 
in other words, with good faith and honesty, in the maintenance of 
the neutrality they proclaimed ? The other is, Have the law officers 
of the Crown properly understood the Foreign-Enlistment Act, when 
they decline, in June, 1862,^ to advise the detention and seizure of 
the ' Alabama,' and on other occasions Avhen they were asked to 
detain other ships building or fitting in British ports ? 

"It appears to Her Majesty's Goverument, that neither of these 
questions could be put to a foreign Government with any regard to the 
dignity and character of the British Crown and the British nation. 

" Her Majesty's Government are the sole guardians of their own 
honor. They cannot admit that they may have acted with bad faith 
in maintaining the neutrality they professed. The law officers of the 
Crown must be held to be better interpreters of a British statute than 
any foreign Government can be presumed to be. Her Majesty's Gov- 
ernment must therefore decline either to make reparation and com- 
pensation for the captures made by the ' Alabama,' or to refer the 
question to any foreign state." 

Now, here, it wull be seen, are just two grounds, and only 
two, on w^hich Earl Russell rejects the offer to afford some sat- 
isfaction for the "Alabama" and similar claims; viz., that the 
claims raise the question of the bad faith of the Government, or 
that they imply a misconstruction of the Foreign-Enlistment 
Act on the part of the Crown lawyers ; and therefore (for con- 
clusion), as "Her Majesty's Government are the sole guardians 
of their own honor," that Government will not entertain the 
proposal. 

In contravention of this statement, I venture to assert, that, 

1 This date of ''June, 1862/' is probably a mistake for July, 1862. No 
opinion of any law adviser of the Crown (Customs' SoUcitor or other) appears to 
have been furnished earUer than July 1st. The Solicitor of Customs gave the 
last legal opinion before the sailing of the " Alabama/' which is in print, July 22, 
1862 (Blue Book, 1863, ''North America, No. 3, the 'Alabama,' " p. 2). 
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from first to last, Mr. Adams never undertook to impugn the 
good faith or honest purposes of the British Government, in any 
]3articular. Throughout, the complaint was of the facts as they 
had actually occurred, without the slightest imputation of mo- 
tives on the part of the Government responsible for the occur- 
rence of those facts. Subordinate officials were sometimes re- 
ferred to as showing some partiality or slackness, but never any 
charge against the motives of Her Majesty's Ministry. No 
stickler for diplomatic etiquette could have more scrupulously 
guarded himself on this head than our well-instructed represent- 
ative. 

Then, as to the charge of imputing to the Crown lawyers a 
false or erroneous construction of the Foreign-Enlistment Act, 
nothino' could have been further from Mr. Adams's intention or 
from the language actually employed by him. He never pre- 
tended to discuss the British statute at all ; and it was no con- 
cern of his, from the outset, how the British authorities dis- 
charged their neutral duties, provided only that they actaally 
did discharge them. As for the term '^ Crown lawyers," he 
never once used the words, or any tiling equivalent to them ; and 
I doubt if he has ever alluded to the legal advisers of the Crown 
throughout his five years' correspondence. 

It is very true, that Earl Russell, at an early day, requested 
Mr. Adams to furnish evidence to aid in putting that law into 
operation ; and also, that, at the time of submitting the prelimi- 
nary depositions on which Mr. Adams asked for the* detention 
of the ^^ Alabama," he accompanied those depositions with an 
opinion of a British barrister and Queen's counsel. But Mr. 
Adams never volunteered an opinion, nor a criticism of any 
kind, whether this opinion (given by Sir Robert ColHer, after- 
w^ards Solicitor-General, and ultimately endorsed by the action 
of the Crown lawyers as just and accurate) was right or 
wrong, or whether it ought to be weighed by the Crown law- 
yers at all. His contention was wholly with the Government 
of Great Britain alone. I have been carefully over tlie corre- 
spondence in this view, and am amazed — considering Mr. 
Adams's delicacy and reticence on the point — that Lord Rus- 
sell should have made such an assertion. 
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The only point where the Foreign Secretary touches the true 
issue raised by Mr. Adams is, where he says, "Have the British 
Government acted with due diligence, or, in other words, with 
good faith and honesty, in the maintenance of the neutrality 
they proclaimed ? " But when was it ever heard of in a court 
of law that " due diligence " was the synonymous equivalent of 
" good faith and honesty " ? If a common carrier were sued for 
losing a jDarcel intrusted to liis care, would it be said that the 
question " Avhether he took proper care of his charge " was 
synonymous with " whether he had stolen it, or converted it to 
his own use " ? When the United States charge that the " Ala- 
bama" escaped by the negligence of the Liverpool customs 
officials, or by unwarranted delays at head-quarters, is that 
charging the British Government with bad faith and dishonest 
purposes ? 

Even if Mr. Adams had questioned the seeming good faith of 
Her Majesty's Government, would not that have been excusable, 
in view of what Earl Russell has himself said about the "treach- 
ery " and the scandal and reproach connected with the (so- 
called) "esccy^e" of the "Alabama,*' and "the degree of credu- 
lity" with which the Liverpool collector, S. Price Edwards, 
listened himself, and persuaded the Crown lawyers to listen, to 
Mr. Laird's subsequent representations about the destination of 
the iron-clads ? — representations which Earl Russell said in 
debate, in the House of Lords, he had satisfied himself were 
false, and which he only reiDroached himself with having noticed. 

But will not the British as well as the American reader agree, 
that it is an unfair and unfounded mixing-up and confounding- 
together of entirely distinct things, to say, that a question of 
" due diligence " is, " in other ivords^^^ a question of " good faith 
and honesty ; " and that it is an equally unfair and unfounded 
misrepresentation of the true issue involved, to insist that 
neither that question (of the exercise of due diligence) nor the 
other question (whether the Crown lawyers have misconstrued 
the Foreign -Enlistment Act) — a charge never made, nor 
thought of being made, by the American minister — "can be 
put to a foreign government, with any regard to the dignity and 
character of the British Grown and the British nation " ? 



Hosted by 



Google 



166 AMERICAN NEUTRALITY. 

If (as Earl Russell further insists) " Her Majesty's Govern- 
ment are the sole guardians of their own honor," are " treach- 
ery " and custom-house proceedings — amounting to " a scandal 
and a reproach to our laws " — a part of the national honor, 
for whose vindication Earl Russell must shut the door in the 
face of a further hearing of the American complaint? 

Suppose, too, that Mr. Adams had charged the crown-law- 
yers with misconstruing the Foreign-EnHstment Act in the case 
submitted to them, — has not Sir Roundell Pahner, while 
Attorney-General of England, over and over again, in Parlia- 
ment and the courts of law, avowed- that the " Alabama " ought 
to have been stopped on the true construction of that act, and 
that the only excuse for the British Government was, that Sir 
John Harding's consulting opinion, as Queen's Advocate, could 
not be had in sufficient season to act? Earl Russell and Sir 
Roundell Palmer state the thing differently on this head ; Earl 
Russell ascribing it to the Cabinet secret (of issuing the order 
for the seizure of the "Alabama") being communicated to 
Laird or the Confederate agents, in advance, by "treachery," 
and the Attorney- General attributing it to Sir John's accidental 
sudden illness. Here, again, would it not be a fair question for 
umpirage, whether the loss of ten million dollars in value to 
American commerce, if attributable to such an accident as the 
illness of the Queen's Advocate, or to the treachery of some 
scampish official, should be borne by British or by American 
interests ? 

Furthermore, if the British Government found means and 
powers for stopping the iron-clads in September, 1863, in 
the same state of incomplete armament which the " Alabama " 
was in for at least five weeks before her departure (the Ameri- 
can minister all the while pointing out her warlike character 
and hostile destination) , and the present Attorney-General of 
England has declared that he could not see how the action of 
the Government in making that seizure could fail to compromise 
them into an acknowledgment of the omission of their duty in 
the instance of the "Alabama," ought the American minister to 
be blamed for imputing only what Sir Hugh Cairns asserts, 
upon his professional and parliamentary responsibility, is true, 
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and what, he adds, the Americans will be sure to retort upon 
England?! 

But leaving out of view the professional standing of the 
Crown's law-advisers, as drawn in question by Mr. Adams's 
proposal, and supposing that Earl Russell means to say that he 
is unwilling to leave to foreign arbitration at all the question of 
British interpretation of their own code, could there ever be a 
mere insular and self-sufficient and (at the same time) ^^suffi- 
cient statement of the issue than the supposed case made up by 
the Foreign Secretary for the umpire's decision? Who pre- 
tends, except Earl Russell himself, that the controversy is about 
the proper interpretation of the British Foreign-Enlistment Act ? 
What the United States want of a disinterested umpire is a 
decision outside of that act, under the law of nations. 

The United States say that the ''Alabama" (to take one of 
their chief grievances, for instance) took to the sea to make 
war against them from a British basis of preparation ; and that 
such a transaction, with its attendant circumstances, was a viola- 
tions of the law of nations, entitling them to redress under that 
law. To which Earl Russell replies, "England contends that 
she has fully and faithfully enforced her Foreign-Enlistment 
Act ; " " he has asked of the Crown lawyers their opinion on this 
point, and they assure him that no complaint can stand against 
the Government on this head ; " and, he adds, "shall I consent 
to submit the accuracy of British lawyers, and the goodness of 
the British statute, to foreign umpirage? Forbid it, the honor 
of England ! " Was ever denial of justice more autocratic and 
Anglican ? 

It is very true, that Mr. Adams, when he could get no other 
governmental enforcement of the British act than what he in- 
terested himself to set in motion, lent a helping hand (with the 
aid of Consul Dudley) to do all there was effectively done to- 
wards stopping the " Alabama " under the Foreign-Enlistment 
Act. But, besides volunteering this at Earl Russell's special 



1 Since writing the above, the newspapers bring word that Sir Hugh Cairns 
has resigned as Attorney-General, and been appointed one of the Lords Justices 
of Appeals. 
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suggestion,^ he always put himself outside of the scope of the 
British act, and insisted that he looked to the British Govern- 
ment for the performance of its duties, under whatever code 
they professed to justify themselves. And now, for the Brit- 
ish minister to be constantly interposhig what the laws of Great 
Britain can or cannot permit, and what opinion the law advisers 
of the Crown hold upon their own statutes, and, finally, when 
the mischief has happened, to say that he \^ull submit no ques- 
tion of the goodness of British laws or British lawyers to the 
friendly arbitration of a third power, — what is it, but to turn 
aside the point of the American demand, and throw himself upon 
his dignity, with false pride and fiilser logic? 

On his own principles, if he has referred Mr. Adams to the 
British act for his remedy, why should not the umpire take cog- 
nizance of whether the British law was properly interpreted, as 



w 



ell as whether it was diligently and vigilantly enforced r 



2 



1 See letter of Earl Russell to Mr. Adams, of July 4, 1862, "President's Mes- 
sage/' &c., 1862, p. 129. See also Mr. Adams's despatch to Mr. Seward, of July 17, 
1862. ib., p. 137, in which Mr. A. speaks of Earl Russell's having dropped a sug- 
gestion to him in conversation about the best course to pursue. 

2 I take occasion to disclaim here, in the same spirit as in a recent earlier note, 
any intention of adding to the ill-feeling, so largely prevalent at the present mo- 
ment in this country, against Earl Russell. The correspondent of the " London 
Times," however, who writes from Washington in tlie " Times " of Oct. 30, 
quite exaggerates that ill-feeling, when he says that Earl Russell " is detested " in 
the United States. 

I insist, in justice to American intelligence and American candor, that that 
statement is not true, and is calculated to unfairly affect the reputation of one to 
whom Americans have been accustomed to look, during the late civil struggle, for 
greater consistency — not to say a certain sort of liberal-minded impartiality — 
than the majority of leading British statesmen, even of Earl Russell's own party. 
On three points at least, as it seems to me, — judging from external evidence, — 
Americans ought to hold Earl Russell's connection with the Confederate civil war 
in respectful if not kindly regard, — I mean his liberal and almost indulgent recog- 
nition of the sufficiency of our blockade, his uniform and sturdy resistance to the 
acknowledgment of Confederate independence, and his considerate and personally 
kind treatment of our national representative at the British Court, Mr. Adams. 

On this latter head alone, judging from the tenor of Mr. Adams's despatches, 
and looking back to the dark crisis through which he had to pass, and in which he 
so frequently acknowledges the British Foreign Secretary's courtesy and good-will, 
I think there is ground enough for Americans to repudiate any such sentiment as 
that attributed to them towards Earl Russell, notwithstanding the many and griev- 
ous irritations of language and manner which he has allowed himself to be guilty of 
towards the United States. Americans certainly expected better things than they 
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In this view of the British refusal to submit the question 
raised by the outfit of the " Alabama " and other similar vessels 
to arbitration, with what countenance can Earl Russell have con- 
cluded his last discussion of the "Alabama" claims, while For- 
eign Secretary, with such a suggestion as the following, 
addressed to the United States, through their minister, Mr. 
Adams, for a mutual reform of the respective statutes of the 
two countries ? — 

" It appears to me, I confess, that, as neither, the law of the United 
States nor our own Foreign-Enlistment Act have proved, upon trial, 
completely efficacious, it is worth consideration whether improvements 
may not be made in the statutes of both nations, so that, for the 
future, each Government may have in its own territory as much secu- 
rity as our free institutions will permit against those who act in defi- 
ance of the intention of the sovereign, and evade the letter of its laws." 
(Blue Book, 1866, ''North America, No. 1, — The Shenandoah," 
p. 129.) 

In other words, "Now that your horse has been stolen, and 
you are accusing us of having left the door open to the thief to 
steal it " \_carelessly ^ of course] , " will you not join with us in 
a mutual commission, to see how we may make both our barn- 
doors tight hereafter ? " Is that a very taking form of address 
for the American people ? 

Earl Russell's successor in the Foreign Office, the Earl of 
Clarendon, repeats this same address to the American minister 
at London, six weeks later, under date of Dec. 26, 1865, 
— this time, however, in a much more conciliatory strain, and 
with a vast deal more of open urgency. The reader can judge, 
from the last six lines of the extract which follows (the italics 
of which are my own,) how real is the anxiety of England to 

experienced at the hands of the liberal-mmded British statesman, who had declared, 
in early public life, that the war of 1775 against them, on England's part, was " a 
war in which she had engaged for the suppression of liberty'' (Hans. Pari. Deb., 
April 16, 1823, vol. viii. N.S., p. 1036), and who has always professed to rank him- 
self among the friends of African emancipation ; but I believe that they are 
willing to attribute rather to the supineness of his party, and to his own fear of 
proposing measures in advance of British public sentiment, than to any thing like 
unfriendliness towards their nation, that British neutrality, under his auspices as 
Foreign Secretary, made itself so little respected or respectable in American esti- 
mation. '22 
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unsettle the "Alabama" precedent as at present left standing. 
Lord Clarendon is repeating and reporting to Sir Frederick 
Bruce, the British minister at Washington, what had just oc- 
curred betwixt Mr. Adams and liimself at London, and adds 
the concluding clause for Sir Frederick's own instruction and 
guidance (I quote, of course, from a British Parliamentary 
Blue Book, "The Shenandoah," &c., iit sujJ* p. 164) : — 

" I asked Mr. Adams, whether it would not be both useful and 
practical to- let by-gones be by-gones, to forget the past, and turn the 
lessons of experience to account for the future. England and the 
United States, I said, had each become aware of the defects that 
existed in international law ; and I thought it would greatly redound 
to the honor of the two principal maritime nations of the world to 
attempt the improvements in that code which had been proved to be 
necessary. It was possible, I added, that the wounds inflicted by the 
war were still too recent, and that the ill-will towards England was still 
too rife, to render such an undertaking practicable at the present mo- 
ment ; but it was one which ought to be borne in mind, and that was 
earnestly desired by Her Majesty's Government, as a means of pro- 
moting peace, and abating the horrors of war ; and a work, there- 
fore, which would be worthy of the civilization of our age, and which 
would entitle the Governments which achieved it to the gratitude of 
mankind. 

"Mr. Adams, in reply, said the law of England, in its international 
application, stood greatly in need of amendment ; but he gave me no 
encouragement to expect that his Government would co-operate with 
that of Her Majesty in the course of proceeding which I had sug- 
gested. 

" You will^ hoivever, avail yourself of such ojjportunities as you may 
tliinh fitting to bring the subject under the consideration of Mr, Seiuard 
or the President ; and you can neither exaggerate the i7nportance attached 
to it hy Her Majesty's Government^ or [720?^] the satisfaction it tvoidd give 
them to co-operate luith the Government of the United States in a luorh 
of luhich the benefit would be universal.^' 

This is the latest diplomatic development of the position of the 
negotiation between the two countries at present, and, I suspect, 
has not as yet been reproduced in this country. Much more 
recently, the "London Times," — that important organ of Brit- 
ish opinion, — recurring to the subject, under date of Sept. 
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1, 1866, while rejecting the idea of arbitration, and upholding 
Earl Russell for repudiating it, declares the urgent fitness and 
necessity of such a measure of joint reform as is above consid- 
ered. And still more recently, under the date of this day's 
writing (Nov. 1), the cable telegraph Informs us that the 
" Times " declares itself in favor of renewing the proposition to 
submit existincv differences to arbitration. 

o 

On our own side of the water, newspaper statements, appa- 
rently authentic. Indicate that some demand for satisfaction of the 
" Alabama " claims has recently been made by the Government 
of the United States upon England, outside of any proposition 
for arbitration or for a mutual reform of the neutral codes of 
the respective countries. If such shall prove to be the fact, and 
if the demand shall be acceded to by England, or if the result 
of making it shall be a submission of all difficulties between the 
two countries to arbitration, then the obstacle in the way of a 
joint consideration of legal reforms, which I have been consider- 
ing, will have been removed, and the path will lie open for such 
a common undertaking. If, on the other hand, the British 
Government shall not show itself disposed to recede from its 
one-sided and self-sufficient attitude as to past occurrences, then 
the question, so long kept in abeyance in the past discussion, 
recurs, whether it is worth the while of the Congress of the 
United States to go forward separately in the work of reform- 
ing our own neutral code without British co-operation, and with- 
out any guaranty that England is not to reap the chief benefit 
which will result from our self-denying restrictions ? 

Adhering to all that I have before said on that topic, I would 
further add, that I have no hesitation in advocating the expedi- 
ency of the forward movement, England to the contrary not- 
withstanding. I insist, that it is due to national consistency, to 
national protection, and, more than all, to International honesty, 
that we should enter forthwith upon the work of supplying those 
defects in our neutral code which have been shown to exist by 
the occurrences of the late civil war. I insist further, that not 
only should we make good' these gaps in our statutes, but that we 
should go on, in the spirit of an honest neutrality, to show that 
we do not mean to do unto others what they have done unto us. 
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CHAPTER XIV. 

Suggested improvements towards advancing neutrality. — Six heads, borrowed 
chiefly from the British Act : — (1) Prohibit effectually the fitting-out of priva- 
teers. — (2) Provide for " agreeing to enlist " as well as for an actual enlisting. 
— (3) Prohibit recruiting for a foreign ship of war from among foreigners. — 

(4) Authorize detention of vessel carrying away recruits; note showing 
that affidavits were not necessary for the seizure of the ''Alabama.^' — 

(5) Adopt the better terms of sec. 7 of the British act, "or^' for ''and,'^ ''in 
order that,^^ &c. — (6) Imitate the British prohibition against adding to the 
armament of a ship of war. — Then, for new independent legislation, (a) coun- 
teract Baron Bramwell's ''evasion" of neutrality. — Quaere whether it is 
worth our while to insist much upon our doctrine of the right of selling ships 
of war, as distinguished from building them "to order." — The bonding clauses 
seem a happy medium. — (h) Adopt the British doctrine of forbidding the fit- 
ting out transports and storeships. — Eussia might have justly complained of 
us for furnishing transports for the allied troops in 1854. — General views 
about carrying traffic in arms, &c., into the scene of war. — It may be impar- 
tial, but it is not neutral, to sell to the two combatants alike. — B, Bramwell 
and Sir R. Phillimore cited. — (c) Reconsider our maxims about selling and 
carrying arms to belligerents. — 'The law at present well settled against the 
writer's view, and the practice of the United States has always been strenu- 
ously the other way. — Still the law and practice are both wrong. — It is hard 
to draw a just distinction between furnishing ships or arms to a belligerent. — 
Sir R. PhiUimore, Lord Palmerston, &c., quoted. — Sir H. Cairns as to setting 
up a manufactory of arms in neutral territory. — What have we not suffered 
from our own principles during the late war'? — We cannot complain of Eng- 
land for furnishing Enfield rifles, &c., to the rebels. — What a blessed thing if 
we had had our statute of 1838 in force ! — The statute quoted. — Note show- 
ing that Mr. Everett moved to make it applicable to carrying arms by sea as 
well as by land. — (d) Improve the " bonding " clauses. — Reference to the 
United States requiring a bond of the German ship of war, "the United 
States," fitted out in New York, and to Baron De Cussey's praise of our con- 
duct. — Various points of amendment to these clauses. — Note discussing the 
decision of Judge Betts in refusing to allow the " Meteor " to be bonded, except 
after condemnation. — (e) Extend the authority of district attorneys, &c., in 
making seizures. — Case of Gelston and Hoyt alluded to. — Provisions for pre- 
liminary detention and sequestration of ships fitting out like Laird's iron- 
clads recommended. — (/) Make violators of the law like Laird responsible to 
the foreign Government. — Note on Mr. Lowrey's pamphlet. — [g] Take away 
from the jury the determination of neutral seizures, &c., and commit it to the 
admiralty judge. — Allusion to the case of the "Alexandra,'^ and of Jefferson 
Davis, as beyond the scope of jury trials. — (h) Exclude by law an "Alabama" 
from hospitality on account of illegal outfit. — (?") Refuse her the privileges of 
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a ship of war. — (j) Deny it on the score of burning whalers, &c. — {k) Per- 
fect the machinery for restoring prizes. — These only some of the points of 
advancement. — But the question is, whether we shall go forward at all. — 
Final appeal in favor of the forward movement. — We are bound to it on 
religious, moral, and republican principles. — England may be a helper. — The 
two countries likened to travelling merchants in the desert who join their 
forces for mutual protection.^ — France and other belligerent powers will per- 
haps ultimately concur. — But, whether England concurs or not, the path is 
plain for us. — Needless to say that General Banks's Bill cannot be approved. 

Am I asked, specifically, what amendments to existing laws, or 
what new fundamental reforms to our present neutral code, I 
have to suggest, I have to reply, on the first head : — 

Let these defects, at least, of the existing laws be amended, — 
the same which, for the most part, have been drawn into discus- 
sion in connection with the superior completeness of the British 
code : — - 

(1). That the unneutral fitting-out of privateers for a belli- 
gerent's service shall be made a punishable offence, beyond the 
shadow of a cavil. 

(2). That the unneutral "engaging or agreeing to enlist" 
shall be reached, as well as the " enlisting or entering one's 
self as a soldier," of the present statute. 

(3). That the exception shall be struck out of the enlisting 
clause, which allows the recruiting within our territory for a 
foreign ship of war from among citizens of the same foreign 
nation as that to which the ship belongs ; thus making all sorts 
of recruiting for a foreign service within our limits punishable. 

(4). Authorize (as General Banks's Bill ineffectually pro- 
poses) the detention of any vessel or auxiliary tug-boat, &c., 
about sailing with persons on board, " enlisted or engaged to be 
enlisted," &c., for a foreign belligerent service.^ 

1 On this head, it is perhaps quite unnecessary to imitate the strictness of the 
British law (sec. 5), in requiring the complainant to produce sworn affidavits as 
to the particulars of his reasons for believing that the offence is about to be com- 
mitted. Probably, a general statement of belief of the attempted offence, as in 
the case of ordinary prosecutions for crime, will be sufficient. At any rate, if 
there is a provision inserted in the laws enabling the vessel to give bail in case 
of seizure, the formality of these particulars seems superfluous. Sir Roundell 
Palmer, in the debate on the seizure of the "Alexandra,'^ in the House of Com- 
mons, April 24, 1863, pointed out, that, under the 7th section of the act {that under 
which the " Alabama '^ should have been seized), no formality of affidavits is a pre- 



Hosted by 



Google 



174 AMERICAN NEUTRALITY. 

(5). Imitate the superior completeness of the British act, in 
inserting " or " for " and " in the important section of our own 
act against " fitting out and arming " ships of war. It would 
seem also, that the phraseology of "equip and furnish," of the 
British act, would add something to the bare use of the terms 
"fit out and arm," in the same section of our own. In the same 
view, the phrase " in order that " should be introduced into the 
new law, or the tenor and sense of those words in some manner 
formularized into it. To the same section should also be added, 
after the w^ords, "colony [and] province," the words, "or exer- 
cising or assuming to exercise the powers of government," to 
correspond to the superior phraseology of the British statute. 
And, in a general way, this whole important section should be 
made flaw-proofs and receive the benefit of those great interna- 
tional discussions connected with the "Alabama," the "Alexan- 
dra," and other similar cases, so as to make it an efficient 
preservative of maritime neutrality. 

(6). Imitate the British improvements before pointed out in 
connection with the section relating to the augmentation of the 
armament or equipment of a ship of war ; viz., extend it to all 
ships of war in time of peace ; to changing such a ship's guns 
for any other guns whatsoever ^ whether " of a larger calibre " or 
not ; and forbidding the addition to such ships of any equipment 
of war, whether "solely [exclusively] applicable to war" or not. 

So much for the amendments suggested by the Foreign-En- 
listment Act. 

Then for original or independent reforms, which the lesson of 
English recent practice of neutrality inculcates upon us, I have 
to urge, that we are manifestly called upon : — 

(a) To intervene at the point between equipping to order a 
ship of war for belligerent use (which we now hold to be plainly 
unlawful), and selling the same as an article of merchandize 
(which our jurisprudence and practice have pronounced legiti- 
mate), so as to denounce, in unmistakable terms, that evasion 
of the law sanctioned by Baron BramwelFs opinion in the Eng- 

requisite to seizure in British practice (Hans. Pari. Deb., vol. clxx. p. 751). If 
affidavits are not necessary where the forfeiture of the vessel is drawn in ques- 
tion, ought they to be any more insisted on where the purpose is only to detain ? 
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lish Court of Exchequer in the "Alexandra" case; viz., the 
equipping of a ship of war in a neutral port so as to fit her all 
ready to receive her guns, and then sending out her guns by a 
separate vessel to join the war-ship, and complete the arming out- 
side of the line of neutral jurisdiction. 

Whether the establishment of this sharp line of demarcation 
is desirable, or whether it is expedient for us to haggle much 
about the right of selling ships to belligerents as articles of 
traffic at all, — considering (among other things) that we have 
so few steamers to dispose of, at any rate, — are doubtless 
points admitting of a good deal of discussion. For my own 
part, I think it very difficult to effisctually interfere with and 
prevent such sort of transactions as we complain of in the 
instance of John Laird &> Sons, as directed against us, except 
by forbidding the sale of war-vessels outright, or by putting 
them under such bonds, at the time of sailing out of port, as 
will prevent their taking part in hostilities, or, at any rate, secure 
the Government against being implicated in their warlike opera- 
tions. Though I believe Judge Story's dictum of the " Santis- 
sima Trinidad " case to be the settled law and practice of the 
United States, I yet agree with Chief-Baron Pollock, that it is 
hard to set up a distinction between building a ship to order and 
selling one to a belligerent ready-made, which can be carried out 
into practical working efficiency, as a doctrine of neutral law. 

In this light, I cannot but think that American legislators 
have hit upon a happy medium of prevention in adopting tlie 
bonding clauses, which I have already noticed, and upon which 
I shall presently say more; but, outside of this, I believe that 
w^e ouo:ht either to forbid the sale of vessels fitted for war or 
adaptable for war in the home port, outright, or to put the crews 
taking such vessels out of port under such surveillance and 
scrutiny as to prevent their constituting a warlike force or 
"hostile expedition." 

(^) To reform our practice in the matter of furnishing trans- 
ports or storeships to belligerent foreign powers. 

This, to be sure, is an amendment suggested by the Foreign- 
Enlistment Act ; but I prefer to treat it as a fundamentally new 
proposition for our adoption. 
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Though Russia may not have complained of us, at the period 
of the Crimean War, for furnishing this class of vessels to the 
allied armies, I cannot but think that she had serious grounds 
of dissatisfaction with the course of our ship-owners in this re- 
spect. Can there be a more direct intermingling with war than 
to transport armed soldiers to the field of battle? And, had a 
Russian vessel fallen in with one of these American transports 
before Sebastopol with French or English troops on board, 
could the United States have remonstrated against the Russians 
for firing into the vessel, or treating her crew, w^hen captured, 
as prisoners of war? If a neutral resident should carry a 
wagon-ful of soldiers into the lines of a fighting army, is he 
not mixing himself up with war? This is the plain declaration 
of a great master of belligerent law, Bynkershoek ; ^ and I do 
not see the difference of transportation by water from that by 
land. 

I cannot sympathize with that defence of commerce which 
would justify the pursuit of neutral gain even to selHng 
weapons of war on the battle-field to combatants whose hands 
are red with slaughter. If such sort of traffickers insist upon 
the right of plying their vocation, I say, let them be subjected 
to the hazards and hardships of war. In my view, a transport 
or a storeship is as much an auxiliary to war as a fighting- 
ship made such by means of the stores and troops which that 
transport is intended to supply ; • and if we forbid the furnishing 
of the latter, to preserve neutrality, why not the former as 
w^ell? 

Some may reply to this suggestion, perhaps, that the supply- 
ing of transports to a belligerent falls within that class of things 
which a neutral may lawfully do, provided he does it for both 
parties indiscriminately. That seems to have been President 
Pierce's point of view, in his annual message of December, 
1854. But I protest against this whole notion of balancing a 
wrong done to one party, by holding out that we are ready to 
do the same thing impartially for the other. So far as Ameri- 

1 See his opinion to this point, cited by Earl Russell in his despatch to the 
American Government in the " Trent '^ case (Blue Book, 1862, ''North America, 
No. 5," p. 34). 
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can law has lent an ear to this doctrine, it has been pretty well 
exposed in the " Alexandra " law hearing, in a discussion over 
tlie "Estrelhi" case between Baron Bramwell and Sir Roundell 
Palmer, — the latter of whom stood up for Judge Livingston's 
opinion in that case as long as he could (^^ Alexandra " 
Law Hearing, p. 328, &c.). Sir Robert Phillimore says very 
tersely and very truly of this sort of balancing of wrongs, 
"that it may he impartial, but it certainly is not neutraV^ 
(3 Com. Int. Law, p. 221). 

(c) That we should reconsider our cherished tenet of the 
right of a neutral to furnish arms and munitions of war to 
belligerents, and either restrict it Avithin narrower limits, or else 
altogether repudiate it, and put such material of war upon the 
same footing as armed ships. 

This, I am quite aware, will be considered notliing short of a 
revolutionary proposition, and one, perhaps, falling entirely 
within General Banks's condemnation of " criminally restraining 
the rights of nations at peace, for tlie benefit of those at war." 
Yet, though the proposition is in itself one entirely contradic- 
tory of our past doctrines and practice, I feel very sure that, 
the more it is considered, the more it w^ill commend itself to the 
acceptance of the American legislator. 

Of course I agree, that, under the code of nations, — at least 
as declared and adhered to by England and the United States, — 
it has become settled law, that a neutral is at liberty to furnish, 
and even carry, arms and munitions of war to a belligerent ; 
taking his chance, by the way, of forfeiting his commercial 
adventure, by belligerent capture, for contraband of war. I 
agree, too, that a distinction has always of late been carefully 
drawn between munitions of war and ships of war, in the views 
of the two nations ; and that, while arming and equipping the 
latter for belligerent service is held to be a breach of neutrality 
on the part of the nation permitting it, the furnishing of arms 
to belligerents only subjects the private trader to loss, and is 
not imputed as a public wrong to the trader's Government. I 
further agree, that no nation has been more strenuous than the 
United States in upholding these doctrines, from the day of Mr. 
Jefferson's announcing it in 1793 — when he declared to the 

23 
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French minister, " that it is the constant occupation and liveli- 
hood of some of our citizens " "to make, vend, and export arms," 
and that " to suppress their calling," in this respect, "would be 
hard in principle and impossible in practice " — down to Presi- 
dent Pierce's re-iteration of the same dogma in 1854, in his 
message to Congress of December of that year, in the part 
touching our relations with Kussia during the Crimean War. 

But, on the other hand, I must frankly confess that I find 
it hard to answer the arguments of Sir liobert Phillimore 
(brought forward by him in his Commentaries on International 
Law, vol. iii. p. 321), and more recently urged (from a differ- 
ent point of view) by Lord Palmerston, Chief-Baron Pollock, 
and numerous other prominent British statesmen and jurists, to 
show that it is hard to draw the line in principle between fur- 
nishing ships or munitions of war to belligerents, — I mean, in 
the point of view as to what Mr. Phillimore says the law ought 
to he, not as to what it actually is. So, again, when Sh' Hugh 
Cairns, the late Attorney-General of England, asserts, as he 
did in his aro-ument for the defendants in the " Alexandra " case 

o 

(Law Hearing, p. 147), — 

''that there is nothing whatever, that I am aware of, in the law 
of this country [England] to prevent a belligerent power having a 
manufactory of arms in any seaport of this kingdom, such as the 
Government of this country have at Woolwich, and making guns and 
small fire-arms and shot and shells on a large, extensive scale, and 
afterwards putting those guns on board a freighting ship, and sending 
them to a foreign port," — 

I cannot but feel, that, if such is the law, it is quite super- 
fluous to make such an ado about the heinousness of fitting out 
ships. 

It is very true that Sir Roundell Palmer denied that this was 
a correct statement of international law ("Alexandra" Law 
Hearing, p. 301), though admitting it in effect to be true of 
municij[)al legislation and jiirispnidence ; but this denial was 
made with such qualifications of its not being so, " as between 
Govern'ment and Government, ^^ and with its being, at all 
events, remediable by executive interference, that one is forced 
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to believe that Sir Hugh Cairns's assertion is mainly correct, as 
the matter now stands. Need I ask, then, — taking warning 
from the late experience of the Confederate rebellion, and its 
almost indefinite prolongation through the aid furnished our 
secessionists by British Enfield rifles and British Whitworth 
and even Armstrong ( ! ) cannons, — -whether it is worth our 
M^liile to any longer advocate a doctrine of neutrality, fraught 
with such pernicious consequences to us as belligerents ? 

Of course, we could lay no blame at the door of England ; 
for had not Mr. Jefferson said that such sort of unneutral pro- 
ceedings " made the constant occupation and livelihood of some 
of our citizens," and had not the United-States Supreme Court 
solemnly affirmed in the " Santissima Trinidad " case, that 
^^ there is nothing in our laws, or in the law of nations, that for- 
bids our citizens from sending armed vessels, as well as muni- 
tions of wai\ to foreign ports for sale. It is a commercial 
adventure which no nation is bound to prohibit, (fee"? 

With such recorded doctrines and practice as this, no wonder 
that Mr. Seward and Mr. Adams had great difficulty in getting 
up a show of remonstrance against British blockade-running 
and British arms-selling in aid of the rebellion ! What a 
case would they not have had, if they could have pointed to 
a statute in permanency on the American statute-book, like 
that temporarily enacted by the United States in 1838 to meet 
the case of the McKenzie rebellion in Canada ? I quote from 
the first and second sections of that statute (St. 1838, ch. 31, 
§ 1 ; U.-S. Statutes at Large, vol. v. p. 212) : — 

'•'•Be it enacted^ Jc, That the several collectors, naval officers, 
&c., of the United States, shall be, and they are hereby, respectively 
authorized and required to seize and detain any vessel^ or any arms or 
munitioiis of war^ which may be provided or prepared for any mili- 
tary expedition or enterprise against the territory or dominions of any 
foreign prince or state, or of any colony, district, or people conter- 
minous with the United States, and with whom they are at peace . . . 
and retain possession of the same until the decision of the President 
be had thereon, or until the same shall be released as hereinafter 
directed. 

" Sec. 2. And he it further enacted^ That the several officers men- 
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tioned in the foregoing section shall be, and they are hereby, respect- 
ively authorized and required to seize any vessel or vehicle^ and all 
arms or munitions of luar^ about to pass the frontier of the United 
States for any place Hjithin any foreign state or colony^ conterminous 
ivith the United States^ when the character of the vessel or vehicle, 
and the quantity of arms and munitions, or other circumstances, 
shall furnish probable cause to believe that the said vessel or vehicle, 
arms or munitions of war, arc intended to be employed by the owner 
or owners thereof, or any other person or persons, with his or their 
privity, in carrying on any military expedition," &c. [as in sec. 1]. 

Unfortimately, this law expired, by its own limitation, in two 
years. Had it been in force in 1863, could Sir Hugh Cairns or 
the Crown lawyers have reproached this country with having no 
provision to prevent the establishment of that belligerent manu- 
factory of arms, like the royal arsenal at Woolwich, upon 
which so many changes were rung at the ^"^ Alexandra ■' trial ? 
May I not also justly appeal to this law — though now defunct 
and dead — for corroboration of my point, that impartial neu- 
trality, as w^ell as national expediency, demand of us to put 
arms and munitions of war into the same category with ships 
of war, or else to draw the temper out of those dogmas of Mr. 
Jefferson and Judge Story, from which w^e have suffered (and 
that not once only) such incalculable prejudice? 

I will only add, that the re-enactment of this statute (or its 
substance in an amended form) seems exactly pertinent to the 
exigencies of the present moment in reference to the fidfilment 
of our neutral obligations towards Canada, and towards supply- 
ing to the Executive prerogative some powers which have 
perhaps been rather questionably exercised. But, in reference 
to our neutral duties towards foreign powers beyond sea, the 
right of interference w^ith the export of arms by water would 
obviously call for an extended application of the principle of 
the law of 1838 beyond its original scope. ^ 

1 Perhaps I ought to notice, that sec. 2 of the act of 1838, above cited, has ap- 
pended to it the foUowmg proviso : '' Provided, that nothing in this act contained 
shall be construed to extend to, or interfere witli, any trade in arms or munitions 
of war, conducted in vessels by sea, with any foreign port or place wliatsoever, 
or with any other trade which might have been lawfully carried on before the 
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(r7) That we should make our bonding clauses efficacious by 
taking away from them that reproach Avhich Earl Russell has 
justly cast upon them, of being useless to stop such sort of ex- 
peditions as the "Alabama " and the " Alexandra." 

I have already pointed out that these sections only apply to 
vessels about being sent out by A.merica7i ozoiiers^ and not by 
foreign. Why should not foreigners be bound as much to 
respect our neutrality as our own citizens? 

In the next place, it lias been shown that the obligation of 
the bond is only upon the owners, that they shall not employ 
their vessel in a belligerent service. Why should not the vessel 
itself give bonds that she will not become a fighting-ship, or go 
into bellifrerent use, durino; the continuance of the war with 
reference to which she is supposed to be fitting out? In 1849, 
we refused to allow the German war-vessel, the " United States," 
to go to sea, except upon the footing that her bond should 
cover the entire duration of any existing war in which the 
Germanic Confederation should then be engaged. Why should 
not this principle be extended to include all successive oimiei^s 
during any given loar?^ 

In the third place, the second of these bonding clauses 
(§ 11) plainly ought to be freed of that stumbling-block to 
its efficiency, which makes the presence of a cargo on board, 
" which shall consist principally of arms and munitions of war," 
a pre-requisite to detention. Neither the "Alabama" nor the 
^^ Alexandra," for instance, proposed to take their respective 

passage of this act, under the law of nations and the provisions of the act hereby 
amended.'^ 

When the enactment of the law was under discussion, at the time of its adop- 
tion in 1838, Hon. Edward Everett, then a member of the House of Representa- 
tives, moved to strike out this proviso, but unsuccessfully. The reasons for his 
motion are not reported. See '* Congressional Globe " for March 2, 1838, and 
13 Bent. Ab. Deb., p. 368. Possibly they were grounded upon the views above 
contended for. 

1 See particulars of this case, Ex. Doc. House Rep., 31st Cong. 1st sess. vol. iii. 
part 1, Doc. 5, p. 18. Contrary to what General Banks thinks of the character 
of these bonding clauses, Baron De Cussey — an able and highly respectable, 
certainly an entirely impartial, French writer on international law — says of this 
conduct of the American Government (in reference to this German war-vessel 
just mentioned), ''It affords a genuine proof of respect for the obUgations of 
neutrality" (De Cussey's "Phases et Causes Celebres," vol. ii. p. 407). 
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armaments as a part of their own cargoes. Ought theu^ evasive 
attempt to circumvent the law be any the less prohibitable on 
that account? 

So, too, this same section ought to be rid of another fatal 
drag upon the full enforcement of its spirit and purpose, which 
makes the detention of the vessel to hinge upon the intent of 
" the owners " to employ her in hostilities. If no such intent 
of the owners is essential to authorize the seizure and condem- 
nation for a forfeiture of a vessel " fitting out to cruise," &c. 
(under sec. 7), why should such intent be any more insisted 
upon on the part of the owners, in a case of mere preliminary 
detention? 

In the same sense, this section ought further to be relieved of 
the rider (in an earlier chiuse), of the vessel being ""^ mani- 
festly huilt for icarlike j^wiyoses,'^ What a loop-hole is there 
here for dispute ! The " Alexandra," according to the claim- 
ant's case, might have been fitting up merely for a gentleman's 
yacht ! ^ 

"■■ But, on the other hand, in connection with tliis subject of requiring bonds 
of vessels suspected of an intended violation of neutrality, it ought to be noticed 
that tiiere is a mode of exacting a judicial bond in the instance of a vessel seized 
on suspicion and under adjudication, which may operate with great hardship 
on an innocent ship-owner and which ought therefore to be provided against by 
legislation. I refer to a decision made by the United-States District Judge 
of New York, in March last, in the case of the "Meteor,'' in which Judge Betts 
refused to allow court bail to be received for the arrested vessel, preliminary to 
the hearing of her case upon its merits. The effect was, that a vessel alleged 
by her owners to be entirely innocent, and which, as was essentially admitted by 
the counsel for the Government, was prosecuted in order to call in question the 
repeated rulings of the Supreme Court in the " Santissima Trinidad" and similar 
cases, was detained for nearly four months awaiting adjudication, at an expense 
to her owners of upwards of $50,000, and then, at the end of this long detention, 
the Court (though condemning the vessel) finally accepted bail, and restored the 
" Meteor " to the provisional custody of her owners. 

Now, either the principle or the practice covering such a point as this ought 
to have been observed. As to the practice, Mr. Evarts, for the claimants, asserted, 
that, " after a practice of many years in his honor's court, he must say that he 
had never heard the right of the claimant of a ship questioned to substitute a 
bond in admiralty cases on the instance side of the court, — never. In the case 
of slavers, the vessels so seized are always given up on bonds being substituted ; 
and there is no right or power in the Court to prevent it, — none whatever ; and 
no ingenuity can draw a distinction between the object and purposes of the Slave- 
trade Act and the Neutrality Act/' &c. So the universality of the practice was 
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(e) That we should extend the powers of the Executive and 
its subordinate functionaries, towards enabling them to adminis- 
ter prompt preventive remedies for the preservation of neu- 
trality. 

At present, as my readers are well aware, the United States 
insist that they have proved their superior good faith in enfor- 
cing neutral duties, more than in any other particular, by not 
waiting to be armed with proof sufficient to convict, before 
moving, but in setting the machinery of the law in motion on 
a 'prima-facie case of intended violation. This practice, I 
fancy, however, has grown up rather from the good disposition 
of the American authorities to compel neutral rectitude, than 
from any intrinsic superiority of their legislation over that of 
the British in this particular. 

My present suggestion is, that, if any increase of powers needs 
to be conferred upon the United-States collectors of customs, 
district attorneys, &c., so as to furnish a technical justification 
of that exercise of official authority which has been habitually 
practised in past cases of detention, like those of the "United 
States," the "Maury," &c., such increase should be amply ex- 
tended. Care, however, should be taken — I would add — to 
protect private rights, which, in some of these instances, seem 



asserted and proved in several contemporaneous newspaper discussions of the 
case^ condemnatory of Judge Betts's ruling, particularly in an able editorial of 
the " NcAV-York Times " of March 26. 

As to the principle involved, it seems to have been a strange inconsistency 
in the learned judge to have insisted that the public security required the ves- 
seFs detention in the first instance, when presumed to be innocent ; and, after 
being found guilty and declared forfeitable, to have been restored to her owners 
on the same footing as that on which her liberation was asked for in the first 
instance. 

Plainly, if Judge Betts's law holds good, that the admiralty judge has no 
discretion to accept bail in limine for a vessel accused of an infraction of the neu- 
trality laws, a more biting clause is put into those laws than any thing dreamed 
of in General Banks's complaints. It is only necessary for the Government to 
seize the vessel, and for the district judge to refuse her bail, to enable the exec- 
utive authorities to stop any vessel or any naval expedition till the longest war 
of the present day shall be over, — I mean with the use of appeals, &c., on the 
Government's part, to the upper courts. Ought not legislation to provide some 
protection for private rights against the wrongs which may be inflicted under 
such a doctrine as that ruled in this case of the " Meteor " ? 
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to have sufFerecl through the inequality of a contest between the 
Government and the individual. 

In the case of Gelston v. Hoyt (decided February, 1818, 3 
Wheat. Eep., p. 246), the Collector of New-York was cast in 
damages to the extent of $107,000, for making a seizure under 
the neutrality laws, which he could have proved if the evidence 
had been considered competent by the Court, was made by ex- 
press orders of the President and the Secretary of the Treasury, 
and in good faith. Ought there not to be some further legislative 
sanction of a preliminary temporary detention of the suspected 
vessel, ybr the j^urjooses of examinatio7i, short of the casting 
of the legal die, so as to render the collector, or other function- 
ary, liable in soUdo, for the full value of the property detained? 

Ought there not, further, — in \\ew of the humiliating atti- 
tude in which the British Government was obliged to show itself 
in traffickuig with the Lairds to buy off their rams, instead of 
daring to meet them in open court on the question of damages 
for tort, — ought there not to be, I ask, a provision authorizing 
the sequestration of any suspected vessel, — suspected of intend- 
ing an infraction of neutrality, — so as to enable the Govern- 
ment to take it into its own custody, on an appraised valuation? 
We have plenty of laws now, by which private property is se- 
questrable to the public use, on paying compensatory damages ; 
and can there be a better application of the principle of such 
lavA^s, than to save a country from war by interfering Avith the 
private gains of such a private-war maker as John Laird? Sup- 
pose the Government have to pay a few thousands more than 
the value of "the vessel manifestly built for warlike purposes," — 
is not that a thousand times better than being forced into a gen- 
eral war by such an enterprising mjschief-maker, or than hav- 
ing to pay the bill, in the long-run, for the consequences of his 
cupidity and love of strife ? 

( /) Adopt a provision giving the Government pecuniary 
redi-ess against the citizen who renders the State liable to for- 
eign powers for infractions of neutrality. 

Possibly, had John Laird supposed that he was going to be 
ultimately vouched in by the British Government to respond to 
the claim of the United States for damao-es done to their com- 
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merce through his means, he would not have been quite so active 
in forwarding the creation of the Confederate navy. But is it 
not just that one who is ready to involve his own Government 
in war for his private gains, should respond out of those gains, 
as far as they will go, towards compensating for the injuries of 
his causing ? ^ 

{g) Take away from the forum of trial by jury all issues 
arising out of the enforcement of the neutrality laws, unless in- 
dictable offences, or involving personal punishment, and commit 
them to the admiralty jurisdiction. 

How obviously improper, that the proceedings of a jury-trial 
should regulate the public relations of great nations ! Ought 
issues like that in the "Alexandra" case, for instance, to depend 
upon the unanimous consent of twelve ordinary jurors, and then 
be subjected to the delays incident to the revision of the jury's 
verdict by the full Bench, or appellate Court, before the Execu- 
tive of a nation can answer the demands of a foreign Government 
for neutral protection? Plainly, the function of a jury is mu- 
nicipal and administrative, and not international and political. 
As well submit the question of Jefferson Davis's right to or- 
ganize revolution on the principles of State sovereignty, and 
whether, on the whole, he was not justifiable in waging civil 
war against the Union, to such a tribunal, as to lay before a 
jury the expediency or justifiableness of seizing a ship fitting out 
for war against the remonstrances of a foreign power ! I mean 
in this latter case, where prevention, and not punishment, is the 
object proposed. 

Who, that remembers the danger into which our foreign re- 
lations with England were drawn by the New- York State courts 
taking jurisdiction of the McLeod case in 1858, and by their 
submitting the question of his criminal liability for murder to a 
State jury, can doubt that the function of a jury is sometimes 
misapplied, when employed to administer a purely executive and 
political function ? 

1 Mr. Grosvenor P. Lowrey has argued, with no httle ability and ingenuity, 
in a pamphlet published in New York at as early a day of the rebellion as March, 
1863, and entitled " EngUsh Neutrality : Is the ' Alabama ' a British pirate '? " that 
England ought to answer for the doings of the " Alabama " as authorized piracy. 

24 
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Besides, if jurors are impartial as to private contentions, are 
they likely to be as much so, where national antipathies come 
into play, as the admiralty judge, who constantly decides with 
the responsibility of peace or war resting upon his shoulders ? 

(h) Codify the doctrine of American law, that no vessel 
built and equipped, or that has augmented its equipment (being 
already a ship of war), in violation of neutrality, shall be enti- 
tled to the hospitality of American ports, or shall receive provis- 
ions, fuel, or supplies of any sort, from American territory. 

(^) So far define the status of a ship of war, as to deny 
recognition of that character to any vessel built or equipped in 
violation of neutrality, which has never touched the home terri- 
tory of the power to which it professes to belong, or which has 
never been duly incorporated into the naval marine of a mari- 
time power. 

(y) Codify what is now, or what will surely become, a prin- 
ciple of the law of nations, that hospitality must be withheld 
from belligerent cruisers which plunder and burn their prizes at 
sea, without bringing them into the home port for adjudication ; 
and further enact, that where such plundering and burning is 
practised against the peaceful and industrious " toilers of the 
sea," — the whalers and fishermen, — it shall constitute the 
ofiTence of piracy, punishable in the courts of a neutral nation. 

(^) Perfect the machinery of the law for restoring prizes 
captured in our waters, in violation of territorial sovereignty 
(§7, already commented on) ; and, under the same head, codify 
the established jurisprudence of the United-States courts afford- 
ing a judicial restitution of the prize, when captured on the 
high seas, if brought again within United-States territory or 
control. 

Doubtless many other points of improvement upon the exist- 
ing neutrality laws might be added to the above, of equal or 
perhaps greater importance. I by no means pretend to have 
surveyed the whole ground with comprehensive and sagacious 
political wisdom, nor to have even arranged and distributed 
with scientific accuracy the detailed particulars which have been 
above brought forward. My object has been rather to indicate 
the direction in which movement should be made, not its 
amount. 
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For, after all, the question recurs, whether we are ready to 
go forward at all, not how fast or how far at present. Can 
it be, that, smarting under the sense of supposed recent in- 
juries, we are willing to throw away the rich inheritance of 
our fathers, and voluntarily make shipwreck of our national 
fame? Can it be, that, proclaiming ourselves "a Government 
of laws and not of men," we are yet willing to declare our renun- 
ciation of obedience to the law of nations and natural justice, 
and announce that we have taken our stand with the Alge- 
rines of former days, professing to live hereafter under the law 
of might making right? Can it be, that, while professing to be 
an industrial and a commercial people, who reject the burdens 
and dangers of great standing armaments, and who rejoice that 
they are free from the complications of European connections, 
we shall yet proclaim ourselves ready to take the sword at any 
moment, as the arbiter of international justice, and play the 
part of international bullies and blusterers? Can it be, that, 
when Divine Providence has so plainly demonstrated to us, in 
our national growth and prosperity, that the ways of neutral 
equity and honesty, like those of wisdom, " are ways of pleae- 
antness, and all her paths peace," we shall voluntarily refuse 
to accept the lesson, and put our trust in force rather than in 
the goodness of our cause ? 

In my judgment, national honor, national consistency, and 
national expediency, alike point to one and the same direction 
for our movement; and need I say that that direction is 
forwards^ towards the advancement of civilization, and not 
hackxDavds^ towards the restoration of freebootery and savage 
warfare? Supposing that nations, like individuals, are not 
accountable to a higher law, is there not enough here to influ- 
ence our conduct, on the score of the lower considerations of 
human expediency, and on the footing that we are simply seek- 
ing our own good? 

But if there is a higher law, which proclaims that no nation 
"liveth to itself," as well as that "no man liveth to himself," 
can we reject the obvious prompting of the advanced opinion of 
the day, that we ought to do our part towards helping the whole 
family of nations adopt the law of natural equity and interna- 
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tional justice ? — that, " as far as in us lies, we should live at 
peace with all men," ourselves, and recommend to other nations 
the advantages of a national policy founded on principles which 
conduce to that end ? 

-As citizens of a republic, we boast the possession of the best 
form of government extant. Are we not bound, by the posses- 
sion of that privilege (if our boast is true), to prove to the 
world that a republic can conduct its foreign relations as com- 
niendably as its domestic ? And if we have succeeded in this 
latter respect, in times past, to the general approval of the na- 
tions, as I hope my imperfect historical survey has in part de- 
monstrated, shall we prejudice the cause of republicanism, 
henceforth, by changing our policy with our growing strength, 
and thereby admit that we were virtuous only because we were 
poor, and beginning life as a nation ? 

But we cannot consent to travel the same road (we say) 
with our English rivals and antagonists. Let me ask, if we 
have any friends or neighbors so near to us in the family of 
nations, politically, legislatively, or juridically, as the English? 
Are not the pursuits of peaceful industry, the development of 
material prosperity, the enlargement of the field of law and 
order, and the adherence as far as possible to the doctrines of 
non-intervention and neutral reserve and impartiality, the com- 
monly distinguishing features of the two Governments ? Are we 
not both great commercial nations, with a merchant m.arine far 
exceeding any naval armaments that we possess or intend to 
create, and therefore bound to cherish and extend the preroga- 
tives of peaceful commerce ? While we are each peculiarly suited 
to do each other harm by our extended line of seacoast and nu- 
merous harbors, by our capability of fitting out hasty expeditions, 
and by our having at command all the appliances of modern 
science to move quickly and act destructively at any given point, 
are we not, at the same time, peculiarly fitted to help each other 
along in maintaining the peace and security of the industrial 
world by our moral inflaence and reserved force? 

What cannot the united English and American interests 
effect, for instance, in dealing with the great (so-called) semi- 
barbarous nations of Eastern xlsla, — the Chinese and Japanese ? 
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What weight cannot England and the United States give to 
their united declaration, in the face of (the so-sailed) more civil- 
ized Europe, upon any point of internatioanl law or practice? 
What single nation, or combination even of the nations of the 
world, could resist their united navies, if they made common 
cause in enforcing a just code of the rights of commercial pow- 
ers, with an ultimate appeal to hostilities in case of rejection ? 

To my apprehension, the United States have the same com- 
mon interest with England in the prevalence of such a neutral 
code as I have above indicated, that caravans of travelling mer- 
chants in the Eastern deserts have in keeping each other com- 
company through the savage districts. " In union there is 
strength ; " and this is so true, that, if the numbers and moral 
force of the travellers are sufficient, there need be no occasion 
for the employment of arms at all. Let the other powers of 
Europe or the world be as belligerent as they may, they cannot 
resist the united moral force of England and the United States 
in accord upon any great principle. 

But perhaps it is a reflection upon the other powers of Europe 
(saving, it may be, France, which cannot willingly forego its 
struggle for equality on the seas, and whose tonnage of war- 
ships almost equals its foreign commerce) to speak of those 
powers as belligerent or probably belligerent. They are, from 
their very condition and situation, inclined to the side of peace 
and upholders of neutral rights. Therefore the united voice of 
this country and England would have no opposing obstacle, if 
once declared outspokenly in favor of progressive civilization. 
And France, which I have seemingly excepted as normally 
antagonistic to England, wdll surely be found on the side of 
neutral commerce, for whose rights she has always contended. 

But whether England follows suit or not to our example, or 
whether she will voluntarily put herself into such an attitude 
that we can consent to legislate in common or not, let us^ at 
any rate, do the right thing, and the consistent thing, and the 
expedient thing, of our own independent motion. It may be 
that England will follow suit. I believe, that, with the enlarged 
and liberal-minded views taken of her best interests by her 
leading statesmen, she will not only imitate our improvements, 
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but go beyond them, as she did in 1819. If so, so much the 
better. If not, we must perhaps wait for time to vindicate the 
expediency of keeping our integrity. But I cannot believe, 
that, in the rapid movement of the world's affairs at the present 
moment, that day of vindication will be far distant; or that, 
when it comes, we shall fail of being amply rewarded for keep- 
ing the faith first delivered us by the fathers of the republic. 

I need hardly add, in reference to the congressional measure 
which has occupied so large a portion of my disquisition, that I 
trust it will neither become a law in its present shape, nor with 
any amendments whatsoever to better its efficiency, in the same 
spirit; but that, Congress, taking the present occasion to re- 
affirm their adherence to the traditions of Washington and the 
founders of the Government, will go on to advance and perpetu- 
ate (as far as may be) their principles, as one of the great 
works urgently demanded of them by modern civilization. 
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THE NEUTEALITY ACT OF THE UNITED STATES. 

Statute of 1818, chap. 88, United- States Statutes at large (Little & Brown ed.), 

vol. iii. p. 447. 

[N.B. — The references to the statutes in the margin, added by the writer, are 
intended to show the original of the present law. The present statute is also 
referred to where it has at all varied the language of previous laws. The use of 
brackets — thus, [ ] — in the body of the statute, is to show the amount of de- 
parture (in general) from Hamilton's act of 1794, c. 50.] 

An Act in addition to the " Act for the punishment of certain crimes 
against the United States," and to repeal the Acts therein men- 
tioned. [April 20, 1818.] 

That if any citizen of the United States shall, within the territory or Yme $2,000 

jurisdiction thereof, accept and exercise a commission to serve a foreign ^"^ j^^^P^^^.^P" 

prince, state, [colony, district, or people] in war, by land or by sea, zens accepting 

against any prince, state, [colony, district, or people] with whom the within the 

United States are at peace, the person so offending shall be deemed &"^\^(f s^rvl^^' 

guilty of a high misdemeanor, and shall be fined not more than two foreign states. 

thousand dollars, and shall be imprisoned not exceeding three years. 

Sec. 2. That if any person shall, within the territory or jurisdiction For any person 

of the United States, enlist or enter himself, or hire or retain another states enlisting 

person to enlist or enter himself, or to 2:0 beyond the limits or iuris- ^^^^^^^'^j ^/' ^p 
^ ^ 7 & ./ ^ serve a foreign 

diction of the United States with intent to be enlisted or entered in the state, &c. 
service of any foreign prince, state, [colony, district, or people,] as a jsis] c'. 88. 
soldier, or as a marine or seaman, on board of any vessel of war, letter 
of marque, or privateer, every person so offending shall be deemed 
guilty of a high misdemeanor, and shall be fined not exceeding one 
thousand dollars, and be imprisoned not exceeding three years : Pro- 
vided that this Act shall not be construed to extend to any subject or 
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citizen of any foreign prince, state, [colony, district, or people,] who 
shall transiently be within the United States, and shall on board of 
any vessel of war, letter of marque, or privateer, which, at the time 
of its arrival within the United States, was fitted and equipped as 
such, enlist or enter himself, or hire or retain another subject or citizen 
of the same foreign prince, state, [colony, district, or people,] who is 
transiently within the United States, to enlist or enter himself to serve 
such foreign prince, state, [colony, district, or people,] on board such 
vessel of war, letter of marque, or privateer, if the United States shall 
then be at peace with such foreign prince, state, [colony, district, or 
people.] 
Fitting out or Sec. 3. That if any person shall within the limits of the United 
fit out. States fit out and arm, or attempt to fit out and arm, or procure to be 

181^' ^* 59' I 1 ^^^^^ o"^ ^^^ armed, or shall knowingly be concerned in the furnishing, 
1818, c. 88. fitting out, or arming of any ship or vessel with intent that such ship 
or vessel shall be employed in the service of any foreign prince or 
state, [or of any colony, district, or people,] to cruize or commit hos- 
tilities against the subjects, citizens, or property of any foreign prince 
or state, [or of any colony, district, or people,] with whom the United 
States are at peace, or shall issue or deliver a commission within the 
territory or jurisdiction of the United States for any ship or vessel, to 
the intent that she may be employed as aforesaid, every person so 
offending shall be deemed guilty of a high misdemeanor, and shall be 
fined not more than [ten] thousand dollars, and imprisoned not more 
The vessel, &c. than three years ; and every such ship or vessel, with her tackle, 
^^ ^^ ^ ' apparel, and furniture, together with all materials, arms, ammunition, 

and stores, which may have been procured for the building and equip- 
Half to the in- ment thereof, shall be forfeited, one-half to the use of the informer, 
and the other half to the use of the United States. 

For citizens gec. 4. That if any citizen or citizens of the United States shall, 

fitting out or . , ,-,.., ^ ^ i 

arming, &c., or Avithout the limits thereof, fit out and arm, or attempt to fit out and 

1797 ^c 1. SiYT^, or procure to be fitted out and armed, or shall knowingly aid or 

1818, c. 88. \)Q concerned in the furnishing, fitting out, or arming, any private ship 

or vessel of war, or privateer, with intent that such ship or vessel shall 

be employed to cruize or commit hostilities upon the citizens of the 

United States, or their property, or shall take the command of, or enter 

on board of any such ship or vessel for the intent aforesaid, or shall 

purchase any interest in any such ship or vessel, w^ith a view to 

share in the profits thereof, such person so offending shall be deemed 

To be tried E^^^^J ^^ ^ ^^^o^^ misdemeanor, and fined not more than ten thousand 

where appre- dollars, and imprisoned not more than ten years ; and the trial for such 

hended or first . ^ . , , ,. . p i xr • t o i n , 

brought. offence, if committed without the limits or the United states, shall be 
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ill the district in wliicli the offender shall be apprehended or first 

brought. 

Sec. 5. That if any person shall, within the territory or jurisdiction Anormenting in 
n A TT ' . T ^^ • , , i • i tliG United 

or the United States, increase or augment, or procure to be increased stjUes the force 

or ausfrnented, or shall knowino-ly be concerned in increa>in2f or aus;- "' ^«>»'ei??ii- 

^ ' ^ '^ » o jirmed vessels. 

raenting the force of any ship of war, cruizer, or other armed vessel, 1794, c. 50, § 4. 

which, at the time of her arrival within the United States, was a ship isis', c! 88'. 
of war, or cruizer, or armed vessel, in the service of any foreign prince, 
or state, [or of any colony, district, or people,] or belonging to the sub- 
jects or citizens of any such prince, or state, [colony, district, or people,] 
the same being at war with any foreign prince or state, or of any 
[colony, district, or people] with whom the United States are at peace, 
by adding to the number of the guns of such vessel, or by changing 
those on board of her for guns of a larger calibre, or by the addition 
thereto of any equipment solely applicable to war, every person so 
offending shall be deemed guilty of a high misdemeanor, shall be fined 
not more than one thousand dollars, and be imprisoned not more than 
one year. 

Sec. 6. That if any person shall, within the territory or jurisdiction Setting on foot 
of the United States, begin or set on foot, or provide or prepare the United States 

means for, any military expedition or enterprise, to be caiuied on from '^"-^ military 

' *^ . . . t . . expedition 

thence against the territory or dominions of any foreign prince or state, against a 

[or of any colony, district, or people] with whom the United States 1794,0.50,4 5! 

are (at) peace, every person so offending shall be deemed guilty of a ^^^^' ^' ^^' 

high misdemeanor, and shall be fined not exceeding three thousand 

doHars, ajid imprisoned not more than three years. 

Sec. 7. That the District Courts shall take cognizance of complaints. District Courts 
- , . , , . .. 1 • 1 • 1 to liave cogni- 

by whomsoever instituted, m cases or captui-es made witnm the waters zance of. 

of the United States or within a marine league of the coasts or shores ^'^^' ^•^^' ^ ^' 

thereof. 

Sec. 8. Tliat in every case in which a vessel shall be fitted out and The President 

mav employ 
armed, or attempted to be fitted out and armed, or in which the force the' forces or 

of any vessel of war, cruizer, or other armed vessel shall be increased or suppressino- 

augmented, or in which any military expedition or enterprise shall be ^"^'^ expedi- 

^ ' -^ . ... . tions. 

begun or set on foot, contrary to the provisions and prohibitions of this 1794, c. 50, § 7. 

. . 1818 c 88 

Act; and in eveiy case of the capture of a ship or vessel within the ' 
jurisdiction or protection of the United States as before defined, and in 
every case in which any process issuing out of any Court of the United 
States shall be disobeyed or resisted by any person or persons having 
the custody of any vessel of war, cruizer, or other armed vessel of any 
foreign prince or state, [or of any colony, district, or people,] or of 
any subjects or citizens of any foreign prince or state, [or of any colo- 

2o 
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ny, district, or people,] in every such case it shall be lawful for the 

President of the United States, or such other person as he shall have 

empowered for that purpose, to employ such part of the land or naval 

forces of the United States, or of the militia thereof, for the purpose 

of taking possession of and detaining any such ship or vessel, with her 

prize or prizes, if any, in order to the execution of the prohibitions 

and penalties of this Act, and to the restoring the prize or prizes in 

the cases in which restoration shall have been adjudged, and also for 

the purpose of preventing the carrying on of any such expedition or 

enterprise from the territories or jurisdiction of the United States 

against the territories or dominions of any foreign prince or state, [or 

of any colony, district, or people] with whom the United States are at 

peace. 

May employ Sec. 9. That it shall be lawful for the President of the United 

the iiTiHtfaTo States, or such pei'son as he shall empower for that purpose, to employ 

compel the g^(.h part of the land or naval forces of the United States, or of the 
departure of . . . p . , . 

vessels. militia thereof, as shall be necessary to compel any foreign ship or 

' ' ^' ' ^ ■ ve-sel to depart the United States in all cases in which, by the laws of 

nations or the treaties of the United States, they ought not to remain 

within the United States. 

Owners, &c. of Sec. 10. That the owners or consignees of eyery armed ship, or 

sail^m^ to^^i^'e vessel sailing out of the ports of the United States, belonging wholly 

bond not to q^ [j^ pr^^.^ ^0 citizens thereof, shall enter into bond to the United 

commit hostili- ^ ^ 

ties, &c. States, with sutiQcient sureties, prior to clearing out the same, in double 

isis'c.'ss. * the amount of the value of the vessel and cargo on board, including 
her armament, that the said ship or vessel shall not be employed by 
such owners to cruize or commit hostilities against the subjects, citi- 
zens, or property of any foreign province or state, or of any colony, 
district, or people Avith whom the United States are at peace. 
Collectors to Sec. 11. That the collectors of the customs be, and they are hereby, 

b^^MtV'^^N^^-^ respectively, authorized and required to detain any vessel manifestly 
like purposes built for warlike purposes, and about to depart the United States, of 

and about to , . i ,, i n • • n • . n ^ 

depart when which the cargo shall principally consist ot arms and munitions of war^ 

probably they ^^j^^j^ ^[^^^ number of men shipped on board, or other circumstances, 
are uitended ^ ^ ' ' 

against a shall render it probable that such vessel is intended to be employed by 

friendly power. ^ . .,.,.. , i • 

1817, c. 59, § 2. tlie owner or owners to cruize or commit hostilities upon the subjects, 

1818, c. 88. citizens, or property of any foreign prince or state, or of any colony, 

district, or people with whom the United States are at peace, until the 
decision of the President be had thereon, or until the owner or owners 
shall give such bond and security as is required of the owners of armed 
ships by the preceding section of this Act. 
Sec. 12. That the Act passed ou the 5th day of June 1794, entitled 
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"An Act in addition to the Act for the Punishment of certain Crimes 5 June 1794, 

against the United States," continued in force, for a limited time, 1797/c. l ; 

by the Act of the 2d of March 1797, and perpetuated by the Act ^^^^Pj'^J^l^isoo, 

passed on the 24th of Ajn^il 1800, and tlie Act passed on the 14th 3 Mak-h 1817, 
T ^' T -.^r^-f •!!.** /-i' ' PI c. 58. repealed, 

flay of June 1/97, entitled '' An Act to prevent Citizens or the 

United States from privateering against Nations in Amity with, or 
against the Citizens of, the United States," and the Act passed the 
3rd day of March 1817, entitled '' An Act more effectually to preserve 
the neutral Relations of the United States," be and the same are 
hereby severally repealed : Provided, nevertheless, that persons having 
heretofore offended against any of the Acts aforesaid may be prose- 
cuted, convicted, and punished as if the same were not repealed ; and 
no forfeiture heretofore incurred by a violation of any of the Acts 
aforesaid shall be affected by such repeal. 

Sec. 13. That nothing in the foregoing Act shall be construed to Not to prevent 
prevent the prosecution or punishment of treason, or any piracy defined of^t^.ea-^on"&c 
by the laws of the United States. 1794, c. bo] § 9. 

-^ 1818, c. 88. 



11. 

THE BEITISH EOREIGN-ENLISTMENT ACT. 

An Act to prevent the Enlisting or Engagement of His Majesty's 
Subjects to serve in Foreign Service, and the fitting out or equip- 
ping, in His Majesty's Dominions, Vessels for Avarlike Purposes, 
without His Majesty's Licence. [3d My 1819.] 

Whereas the enlistment or engagement of His Majesty's subjects to 
serve in war in foreign service, without His iMajesty's licence, and the 
fitting out and equipping and arming of vessels by His Majesty's sub- 
jects, without His Majesty's licence, for warlike operations in or against 
the dominions or territories of any foreign prince, state, potentate, or 
persons exercising or assuming to exercise the powers of government 
in or over any foreign country, colony, province, or part of any province, 
or against the ships, goods, or merchandise of any foreign prince, state, 
potentate, or persons as aforesaid, or their subjects, may be prejudicial 
to and tend to endanger the peace and welfare of this kingdom : And 
whereas the laws in force are not sutficiently effectual for preventing the 
same : Be it therefore enacted by the King's most excellent Majesty, 
by and with the advice and consent of the Lords spiritual and temporal, 
and Commons, in this present Parliament assembled, and by the authori- 



Hosted by 



Google 



196 APPENDIX. 

ij of the same, that from and after the passing of this Act, an Act passed 
9 G. 2. c. 30. ij^ ti^e ninth year of the reign of His hite Majesty King George the 
Second, intituled "An Act to prevent the listing His Maje^t^'s suhjects 
to serve as soldiers ^Yithout His Majesty's licence ;" and also an Act passed 
29 G. 2. c. 17. in the twenty-ninth year of the reign of His said late Majesty King 
Georue the Second, intituled "An Act to prevent His Majesty's sub- 
iects from serving as Ollicers under the Fiench King; and for better 
enforcing an Act passed in the Ninth Year of His present Majesty's 
Keign,to prevent the enlisting His Majesty's Subjects to serve as Soldiers 
without His Majesty's Licence ; and for obliging such of His Majesty's 
Subjects as shall accept Commissions in the Scotch Brigade in the Ser- 
vice of the States General of the United Provinces, to take the Oaths 
of Allegiance and Abjuration ; " and also an Act passed in Ii-eland in the 
Irish Act, eleventh year of the reign of His said late Majesty King George 

11 G. 2. ^1^^ Second, intituled " An Act for the more effectual preventing the 

enlisting of His Majesty's Subjects to serve as Soldiers in Foreign Service 
without His Majesty's Licence ; " and also an Act passed in L^eland in 
the nineteenth year of the reign His of said late Majesty King George 
Irish Act, the Second, intituled " An Act for the more effettual preventing His 
19 G. 2. Majesty's subjects from entering into Foreign Service, and for publish- 

ing an Act of the Seventh Year of King William the Third, intituled 
Recited Acts ' An Act to prevent Foreign P^ducation ; ' " and all and every the clauses 
lepea e . ^^_^^ provisions in the said several Acts contained, shall be and the same 

are hereby repealed. 
Subjects enlist- 2. And be it further declared and enacted, that if any natural-born 
to^enlist or^'"^ subj^'ct of His Majesty, His heirs and successors, without the leave or 

serve in loreipjn licence of His Maiesty, His heirs or successors, for that purpose first had 

service, niilitti- o ^ ^ ... . . 

ry or naval, and obtained, under the sign manual of His Majesty, His heirs or suc- 

demeanor! ^^" cessors, or signified by Order in Council, or by proclamation of His 
Majesty, His heirs or successors, shall take or accept, or shall agree to 
take or accept, any military commission, or shall otherwise enter into 
the military service as a commissioned or non-commissioned officer, or 
shall enlist or enter himself to enhst, or shall agree to enlist or to enter 
himself to serve as a soldier, or to be employed or shall serve in any 
warlike or military operation, in the service of or for or under or in aid 
of any foreign prince, state, potentate, colony, province, or part of any 
province or people, or of any person or persons exercising or assuming 
to exercise the powers of government in or over any foreign country, 
colony, province, or part of any province or people, eil:her as an officer 
or soldier, or in any other military capacity ; or if any natural-born 
subject of His Majesty shall, without such leave or licence as aforesaid, 
accept, or agree to take or accept, any commission, Avarrant, or appoint- 
ment as an officer, or shall enlist or enter himself, or shall agree to 
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enlist or enter himself, to serve as a sailor or marine, or to be employ- 
ed or engaged, or shall serve in and on board any ship or vessel of Avar, 
or in and on board any ship or vessel used or fitted out, or equipped or 
intended to be used for any warlike purpose, in the service of or for or 
under or in aid of any foreign power, prince, state, potentate, colony, 
province, or part of any province or people, or of any person or persons 
exercising or assuming to exercise the powers of government in or over 
any foreign country, colony, province, or part of any province or people ; 
or if any natural-born subject of His Majesty shall, Avithout such leave 
and licence as aforesaid, engage, contract, or agree to go, or shall go to 
any foreign state, country, colony, province, or part of any province, or 
to any place beyond the seas, Avith an intent or in order to enlist or 
enter himself to serve, or Avith intent to serve in any Avarlike or military 
operation Avhatever, Avhether by land or by sea, in the service of or for 
or under or in aid of any foreign prince, state, potentate, colony, pro- 
vince, or part of any province or people, or in the service of or for or 
under or in aid of any person or persons exercising or assuming to ex- 
ercise the poAvers of government in or over any foreign countr}^, colony, 
province, or part of any province or people, either as an officer or a 
soldier, or in any other military capacity, or as an officer or sailor, or 
marine, in any such ship or vessel as aforesaid, although no enlisting 
money or pay or reward shall have been or shall be in any or either of 
the cases aforesaid actually paid to or received by him, or by any person 
to or for his use or benefit ; or if any person AvhateA^er, Avithin the All persons re- 
United Kingdom of Great Britain and Ireland, or in any part of His curing others 
Majesty's dominions elscAvhere, or in any country, colony, settlement, ^^f ^he^Hk^^'^^^ 
island, or place belonging to or subject to His Majesty, shall hire, retain, offence, 
engage, or procure, or shall attempt or endeavour to hire, retain, engage, 
or procure, any person or persons whatever to enlist, or to enter or 
engage to enlist, or to serve or to be employed in any such service or 
employment as aforesaid, as an officer, soldier, sailor, or marine, either 
in land or sea ser\ace, for or under or in aid of any foreign prince, 
state, potentate, colony, province, or part of any province or people, or 
for or under or in aid of any person or persons exercising or assuming 
to exercise any poAvers of government as aforesaid, or to go or to agree 
to go or embark from any part of His Majesty's dominions, for the pur- 
pose or with intent to be so enlisted, entered, engaged, or employed as 
aforesaid, Avhether any enlisting money, pay, or roAvard shall have been 
or shall be actually giA^en or received, or not ; in anj^ or either of such 
cases, every person so offending shall be deemed guilty of a misde- 
meanor, and upon being convicted thereof, upon any information or 
indictment, shall be punishable by fine and imprisonment, or either of 
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them, at the discretion of the court before which such offender shall be 

convicted. 
Act not to ex- 3. Provided always, and be it enacted, that nothing in this Act con- 
enlisted or tained shall extend or be construed to extend to render any person or 

servinpr before persons liable to any punishment or penalty under this Act, who at any 
the times here- ^^ '^ ^ r j :» j 

in specified. time before the first day of August one thousand eight hundred and 

nineteen, within any part of the United Kingdom, or of the Islands of 
Jersey, Guernsey, Alderney, or Sark, or at any time before the first 
day of November one thousand eight hundred and nineteen, in any part 
or place out of the United Kingdom, or of the said Islands, shall have 
taken or accepted, or agreed to take or accept any military commission, 
or shall have otherwise enlisted into any military service as a commis- 
sioned or non-commissioned officer, or shall have enlisted, or entered 
himself to enlist, or shall have agreed to enlist or to enter liimself to 
serve as a soldier, or shall have served, or having so served shall, after 
the said first day of August one thousand eight hundred and nineteen, 
continue to serve in any warlike or military operation, either as an 
officer or soldier, or in any other military capacity, or shall have accepted, 
or agreed to take or accept any commission, warrant, or appointment as 
an officer, or shall have enlisted or entered himself to serve, or shall have 
served, or having so served shall continue to serve as a sailor, or marine, 
or shall have been employed or engaged, or shall have served, or having 
so served shall, after the said first day of August, continue to serve in 
and on board any ship or vessel of war, used or fitted out, or equipped 
or intended for any warlike purpose ; or shall have engaged, or con- 
tracted or agreed to go, or shall have gone to, or having so gone to shall, 
after the said first day of August, continue in any foreign state, country, 
colony, province, or part of a province, or to or in any place beyond the 
seas, unless such person or persons shall embark at or proceed from 
some port or place within the United Kingdom or the Islands of Jersey? 
Guernsey, Alderney, or Sark, with intent to serve as an officer, soldier, 
sailor, or marine, contrary to the provisions of this Act, after the said 
first day of August, or shall embark or proceed from some port or place 
out of the United Kingdom, or the Islands of Jersey, Guernsey, Alder- 
ney, or Sark, with such intent as aforesaid, after the said first day of 
November, or who shall, before the passing of this Act, and within the 
said United Kingdom, or the said Islands, or before the first day of 
November one thousand eight hundred and nineteen, in any port or place 
out of the said United Kingdom, or the said Islands, have hired, re- 
tained, engaged, or procured, or attempted or endeavoured to hire, 
retain, engage, or procure any person or persons wdiatever, to enHst or 
to enter, or to engage to list or to serve, or to be employed in any such 
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service or employment as aforesaid, as an officer, soldier, sailor, or 
marine, either in land or sea service, or to go, or agree to go or embark 
for the purpose or with the intent to be so enlisted, entered, or engaged, 
or employed, contrary to the prohibitions respectively in this Act con- 
tained, anything in this Act contained to the contrary in anywise 
notwithstanding ; but that all and every such persons and person shall 
be in such state and condition, and no other, and shall be liable to such 
fines, penalties, forfeitures, and disabilities, and none other, as such per- 
son or persons was or were liable and subject to before the passing of 
this Act, and as such person or persons would have been in, and been 
liable and subject to, in case this Act and the said recited Acts by this 
Act repealed had not been passed or made. 

4. And be it further enacted, that it shall and may be lawful for any justices to 
justice of the peace residing at or near to any port or place within the foM^ie nppl^-^ 

United Kinojdom of Great Britain and Ireland, where any offence made liension of 

. offenders, 

punishable by this Act as a misdemeanor shall be committed, on infor- 
mation on oath of any such offence, to issue his warrant for the 
apprehension of the offender, and to cause him to be brought before 
such justice, or any justice of the peace ; and it shall be lawful for the 
justice of the peace before whom such offender shall be brought, to 
examine into the nature of the offence upon oath, and to commit such 
person to gaol, there to remain until delivered by due course of law, unless 
such offender shall give bail, to the satisfaction of the said justice, to 
appear and answer to any information or indictment to be preferred 

aofainst him, accordino; to law, for the said offence; and that all such Where offences 

" . . . . . shall be tried, 

offences which shall be committed within that part of the United King- 
dom called England, shall and may be proceeded and tried in His 
Majesty's Court of King's Bench at Westminster, and the venue in such 
case laid at Westminster, or at the assizes or session of Oyer and Ter- 
miner and gaol delivery, or at any quarter or general sessions of the 
peace in and for the county or place where such offence was committed ; 
and that all such offences which shall be committed within that part of 
the United Kingdom called" Ireland, shall and may be prosecuted in 
His M[yesty's Court of King's Bench at Dublin, and the venue be 
laid at Dublin, or at any assizes or session of Oyer and Terminer and 
gaol delivery, or at any quarter or general sessions of the peace in and for 
the county or place where such offence was committed ; and all such 
offences as shall be committed in Scotland, shall and may be prosecuted 
in the Court of Justiciary in Scotland, or any other Court competent 
to try criminal offences committed within the county, shire, or stewartry 
within which such offence was committed ; and where any offence made 
punishable by this Act as a misdemeanor shall be committed out of the 
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said United Kingdom, it shall be lawful for any justice of the peace resid- 
ing near to the port or place where such offence shall be committed, on 
information on oath of any such offence, to issue his warrant for the ap- 
prehension of the offender, and to cause him to be brought before such 
justice, or any other justice of the peace for such place ; and it shall be 
lawful for the justice of the peace before whom such offender shall be 
brought, to examine into the nature of the offence upon oath, and to com- 
mit such person to gaol, there to remain till delivered by due course 
of law, or otherwise to hold such offender to bail to answer for such offence 
in the Superior Court competent to try and having jurisdiction to try 
criminal offences committed in such port or place ; and all such offences 
committed at any place out of the said United Kingdom shall and may 
be prosecuted and tried in any Superior Court of His Majesty's 
dominions competent to try and having jurisdiction to try criminal 
offences committed at the place where such offence shall be committed. 
Vessels with 5. And be it further enacted, that in case any ship or vessel in any 

persons on , , ... tt« -^ir > it«« -i-ni ^ -I 

board engaged poi't or place withui His Majesty s domuiions shall have on board 
in foreign ser- any such person or persons who shall have been enlisted or entered to 

vice may be -^ ^ ^ 

detained at any serve, or shall have engaged or agreed or been procured to enlist or 
port in His Ma- . i i, , i • n tt -tr • » t • • 

jesty's domin- enter or serve, or who shall be departmg from His Majesty s dominions 

^^"■^* for the purpose and with the intent of enlisting or entering to serve, or 

to be employed, or of serving or being engaged or employed in the ser- 
vice of any foreign prince, state, or potentate, colony, province, or part 
of any province or people, or of any person or persons exercising or 
assuming to exercise the powers of government in or over any foreign 
colony, province, or part of any province or people, either as an officer, 
soldier, sailor, or marine, contrary to the provisions of this Act, it shall 
be lawful for any of the principal officers of His Majesty's customs, 
where any such officers of the customs shall be, and in any part of His 
Majesty's dominions in which there are no officers of His Majesty's 
customs, for any governor or persons having the chief civil command, 
upon information or oath given before them respectively, which oath 
they are hereby respectively authorized and empowered to administer, 
that such person or persons as aforesaid is or are on board such ship or 
vessel, to detain and prevent any such ship or vessel, or to cause such 
ship or vessel to be detained and prevented from proceeding to sea on 
Oath to be her voyage with such persons as aforesaid on board : Provided, never- 
facts and cir- theless, that no principal officer, governor, or person shall act as aforesaid, 
cLimstances. upon such information upon oath as aforesaid, unless the party so inform- 
ing shall not only have deposed in such information that the person or 
persons on board such ship or vessel hath or have been enlisted or en- 
tered to serve, or hath or have engaged or agreed or been procured to 
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enlist or enter or serve, or is or are departing as aforesaid, for the 

purpose and with the intent of enlisting or entering to serve or to be 

employed, or of serving, or being engaged or employed in such service 

as aforesaid, but shall also have set forth in such information upon oath 

the facts or circumstances upon vrhich he forms his knowledge or belief, 

enabling him to give such information upon oath ; and that all and every 

person and persons convicted of wilfully false swearing in any such 

information upon oath shall be deemed guilty of and suffer the penalties 

on persons convicted of wilful and corrupt perjury. 

6. And be it further enacted, that if any master or other person Penalty on 

having or taking the charge or command of any ship or vessel, in any ships, &c. 

part of the United Kingdom of Great Britain and Ireland, or in Jfg^;"^^''"^!^^^^^^^ 

any part of His Majesty's dominions beyond the seas, shall knowingly ed contrary to 

T .,,. , , 1 T 'p 1 1 1 • this Act, 50?. 

and willmgly take on board, or it such master or other person having for each per- 

the command of any such ship or vessel, or any owner or owners of any ^^"* 
such ship or vessel, shall knowingly engage to take on board any person 
or persons who shall have been enlisted or entered to serve, or shall 
have engaged or agreed or been procured to enlist or enter or serve, or 
who shall be departing from His Majesty's dominions for the purpose 
and with the intent of enlisting or entering to serve, or to be employed, 
or of serving, or being engaged or employed in any naval or military 
service, contrary to the provisions of this Act, such master or owner or 
other person as aforesaid shall forfeit and pay the sum of fifty pounds 
for each and every such person so taken or engaged to be taken on 
board ; and moreover every such ship or vessel, so having on board, 
conveying, carrying, or transporting any such person or persons, shall 
and may be seized and detained by the collector, comptroller, surveyor, 
or other officer of the customs, until such penalty or penalties shall be 
satisfied and paid, or until such master or person, or the owner or owners 
of such ship or vessel, shall give good and sufficient bail, by recogni- 
zance before one of His Majesty's justices of the peace, for the payment 
of such penalty or penalties. 

7. And be it further enacted, that if any person, within any part of Penalty on per- 

'^ . . . sons fitting out 

the United Kingdom, or in any part of His Majesty's dominions beyond armed vessels 

the seas, shall, without the leave and licence of His Majesty for that \^^^! operations 

purpose first had and obtained as aforesaid, equip, furnish, fit out, or ^^'^^h any for- 

, eign powers; 

arm, or attempt or endeavour to equip, furnish, fit out, or arm, or procure without li- 
to be equipped, furnished, fitted out, or armed, or shall knowingly aid, 
assist, or be concerned in the equipping, furnishing, fitting out, or arm- 
ing of any ship or vessel, with intent or in order that such ship or vessel 
shall be employed in the service of any foreign prince, state, or poten- 
tate, or of any foreign colony, province, or part of any province or 

26 
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people, or of any person or persons exercising or assuming to exercise 
any powers of government in or over any foreign state, colony, prov- 
ince, or part of any province or people, as a transport or store ship, 
or with intent to cruize or commit hostilities against any prince, state, or 
potentate, or against the subjects or citizens of any prince, state, or poten- 
tate, or against the persons exercising or assuming to exercise the 
powers of government in any colony, province, or part of any province 
or country, or against the inhabitants of any foreign colony, province, or 
on'ssnlngcom- part of any province or country, with whom His Majesty shall not then 
sliTps?"^ ^^ b^ ^^ ^^^^ '■> ^1' shall, within the United Kingdom, or any of His Majesty's 
dominions, or in any settlement, colony, territory, island, or place be- 
longing or subject to His Majesty, issue or deliver any commission 
for any ship or vessel, to the intent that such ship or vessel shall be 
employed as aforesaid, every such person so offending shall be deemed 
guilty of a misdemeanor, and shall, upon conviction thereof, upon any 
information or indictment, be punished by fine and imprisonment, or either 
of them, at the discretion of the Court in which such offender shall be 
convicted ; and every such ship or vessel, with the tackle, apparel, and 
furniture, together with all the materials, arms, ammunition, and stores, 
which may belong to or be on board of any such ship or vessel, shall be 
forfeited ; and it shall be lawful for any officer of His Majesty's customs 
or excise, or any officer of His Majesty's navy, who is by law empow- 
ered to make seizures, for any forfeiture incurred under any of the laws 
of customs or excise, or the laws of trade and navigation, to seize such 
ships and vessels aforesaid, and in such places and in such manner in 
which the officers of His Majesty's customs or excise and the officers of 
His Majesty's navy are empowered respectively to make seizures under 
the laws of customs and excise, or under the laws of trade and naviga- 
tion ; and that every such ship and vessel, with the tackle, apparel, and 
furniture, together with all the materials, arms, ammunition, and stores 
which may belong to or be on board of such ship or vessel, may be 
prosecuted and condemned in the like manner, and in such Courts as 
ships or vessels may be prosecuted and condemned for any breach of 
the laws made for the protection of the revenues of customs and excise, 
or of the laws of trade and navigation. 
Penalty for 8. And be it further enacted, that if any person in any part of the 

lfke"eVu^pme''nt United Kingdom of Great Britain and Ireland, or in any part of His 

of vessels of Maiesty's dominions beyond the seas, without the leave and licence of 
foreign states, -»♦/ ^ .tp-tiii 

&c. His Majesty for that purpose first had and obtamed as aforesaid, shall, 

by adding to the number of the guns of such vessel, or by changing 

those on board for other guns, or by the addition of any equipment for 

war, increase or augment, or procure to be increased or augmented, or 
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shall be knowingly concerned in increasing or augmenting the warlike 
force of any ship or vessel of war, or cruizer, or other armed vessel which 
at the time of her arrival in any part of the United Kingdom, or any of 
His Majesty's dominions, was a ship of war, cruizer, or armed vessel in 
the service of any foreign prince, state, or potentate, or of any person 
or persons exercising or assuming to exercise any powers of govern- 
ment in or over any colony, province, or part of any province or people 
belonging to the subjects of any such prince, state, or potentate, or to 
the inhabitants of any colony, province, or part of any province or 
country under the control of any person or persons so exercising or 
assuming to exercise the powers of government, every such person so 
offending shall be deemed guilty of a misdemeanor, and shall, upon 
being convicted thereof, upon any information or indictment, be punished 
by fine and imprisonment, or either of them, at the discretion of the 
Court before which such offender shall be convicted. 

9. And be it further enacted, that offences made punishable by the offences corn- 
provisions of this Act, committed out of the United Kingdom, may be J]^^ Khi^dom 

prosecuted and tried in His Maiesty's Court of Kinoj's Bench at West- may be tried at 

. . . Westminster, 

minster, and the venue in such case laid at Westminster in the county 

of Middlesex. 

10. And be it further enacted, that any penalty or forfeiture inflicted How penalties 
,.* . -..PI .1 . P ^hall be sued 

by this Act may be prosecuted, sued tor, and recovered by action ot for and recov- 

debt, bill, plaint, or information, in any of his Majesty's Courts of Record ^ ' 

at Westminster or Dublin, or in the Court of Exchequer, or in the 

Court of Session in Scotland, in the name of His Majesty's Attorney 

General for England or Ireland, or His Majesty's Advocate for Scotland 

respectively, or in the name of any person or persons whatsoever ; 

wherein no essoign, protection, privilege, wager of law, nor more than 

one imparlance shall be allowed ; and in every action or suit the person 

against whom judgment shall be given for any penalty or forfeiture ^^"^^® costs. 

under this Act shall pay double costs of suit ; and every such action or 

suit shall and may be brought at any time within twelve months after Limitation of 
, nf, \ ^ ^ „ ^ T . ^ actions, 

the OTience committed, and not aiterwards ; and one moiety ot every 

penalty to be recovered by virtue of this Act shall go and be applied to 

His Majesty, His heirs or successors, and the other moiety to the use of 

such person or persons as shall first sue for the same, after deducting 

the charges of prosecution from the whole. 

11. And be it further enacted, that if any action or suit shall be com- Former rules 

menced, either in Great Britain or elsewhere, against any person or f^w^^^ be^q ^-^ 

persons for anything done in pursuance of this Act, all rules and regu- pli^d to actions 
1 . . ., T . ... 1 p T commenced in 

iations, privileges and protections, as to manitaining or defending any pursuance of 

suit or action, and pleading therein, or any costs thereon, in relation to ' 
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any acts, matters, or things done, or that may be done by any officer o^ 

Customs or Excise, or by any officer of His Majesty's navy, under any 

Act of Parliament in force on or immediately before the passing of 

this Act, for the protection of the revenues of Customs and Excise, or 

prevention of smuggling, shall apply and be in full force in any such 

action or suit as shall be brought for anything done in pursuance of this 

Act, in as full and ample a manner to all intents and purposes as if the 

same privileges and protections were repeated and re-enacted in this 

Act. 

Penalties not to 12. Provided always and be it further enacted, that nothing in this 

sons^enternig" -^^^ contained shall extend or be construed to extend, to subject to any 

into military penalty any person w^ho shall enter into the military service of any prince, 
service in Asia. ^ j ^ r ^ ^ ^ ^ ././i 

state, or potentate in Asia, with leave or licence, signified in the usual 
manner, from the Governor General in Council, or Vice President in 
Council, of Fort William in Bengal, or in conformity with any orders 
or regulations issued or sanctioned by such Governor General or Vice 
President in Council. 



III. 

PKOPOSED NEW LAW IN JUXTAPOSITION WITH THE PRES- 
ENT STATUTE. 

[N. B. — As there is no official reprint of the new proposed Law, as finally 
amended, that I am aware of, I give the Bill as printed " in full '' in the Congres- 
sional Proceedings of the New-York daily newspapers of July 27. I have as- 
sumed that this is the shape in which the Bill is now before the Senate. If it 
shall so happen that the official engrossment of the law corrects some of the ety- 
mological and grammatical errors which I have pointed out, I shall be heartily 
glad of it. My contention .is certainly not directed against mere mechanical 
slips, or clerical blunders. 

In regard to the annotations which are employed hereafter to enable the reader 
to take in the comparative amount of alteration upon the old law projected by 
the new, I would remark that the added or corrected matter of the text of the new 
law is enclosed in brackets. In regard to the omitted matter, attention is either 
directed to it by a note; or brackets, e. g. [ ], are inserted into the text, to 
indicate that something has been dropped out of the old.] 
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A Bill more effectually to preserve the neu- 
tral relations of the United States. 
Be it enacted, Sfc, That, if any citi- 
zen of the United States shall, within 
the territory or jurisdiction thereof, 
accept and exercise a commission to 
serve a foreign prince, state, colony, 
district or people, in war, by land or 
by sea, against any prince, state, colo- 
ny, district or people with whom the 
United States are at peace, the person 
so offending shall be deemed guilty of 
a [misdemeanor, and shall, on convic- 
tion thereof, be punished by a fine not 
exceeding $2,000, and imprisoment not 
exceeding two years, or either, at the 
discretion of the Court in which such 
offender shall be convicted.] 

Sec. 2. And he it further enacted, 
That if any person shall, within the 
territory or jurisdiction of the United 
States, enlist, or enter himself, or hire 
or retain another person to enlist, 6r 
enter himself, or to go beyond the 
limits or jurisdiction of the United 
States, with intent to be enlisted, or en- 
tered, in [to] the service of any foreign 
prince, state, colony, district, or people, 
as a soldier, or as a marine [r] or sea- 
man, on board of any vessel . of war, 
letter of marque, or privateer, every 
person so offending shall be deemed 
guilty of a [misdemeanor, and shall, 
upon conviction therefor, be punished 
by fine not exceeding $1,000, and im- 
prisonment not exceeding two years, 
or either of them, at the discretion of 
the Court, in case such offender shall 
be convicted :] provided that this Act 
shall not be construed to extend to any 
subject or citizen of any foreign power, 
state, colony, district or people who 
shall transiently be within the United 
States, and shall, on board of any ves- 
sel of war, letter of marque or priva- 
teer, which, at the time of its arrival 
within the United States, was fitted 
and equipped as such, enlist or enter 
himself, [and] hire or retain another 



An Act in addition to the " Act for the 
punishment of certain crimes against the 
United States,^^ and to repeal the Acts 
therein mentioned. [April 20, 1818.] 

That if any citizen of the United 
State shall, within the territory of juris- 
diction thereof, accept and exercise a 
commission to serve a foreign prince, 
state, colony, district, or people in war, 
by land or by sea, against any prince, 
state, colony, district, or people with 
whom the United States are at peace* 
the person so offending shall be deemed 
guilty of a high misdemeanor, and 
shall be fined not more than two thou- 
sand dollars, and shall be imprisoned 
not exceeding three years. 

Sec. 2. That if any person shall, 
within the territory or jurisdiction of 
the United States, enlist or enter him- 
self, or hire or retain another person to 
enlist or enter himself, or to go beyond 
the limits or jurisdiction of the United 
States with intent to be enlisted or en- 
tered in the service of any foreign 
prince, state, colony, district, or people, 
as a soldier, or as a marine or seaman, 
on board of any vessel of war, letter of 
marque, or privateer, every person so 
offending shaU be deemed guilty of a 
high misdemeanor, and shall be fined 
not exceeding one thousand dollars, 
and be imprisoned not exceeding three 
years : Provided that this Act shall not 
be construed to extend to any subject 
or citizen of any foreign prince, state, 
colony, district, or people, who shall 
transiently be within the United States, 
and shall on board of any vessel of war, 
letter of marque, or privateer, which, 
at the time of its arrival within the 
United States, was fitted and equipped 
as such, enlist or enter himself, or hire 
or retain another subject or citizen of 
the same foreign prince, state, colony, 
district, or people, who is transiently 
within the United States, to enhst or 
enter himself to serve such foreign 
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subject or citizen of the same foreign 
prince, state, colony, district or people, 
who is transiently in the United States, 
to enlist or enter himself to serve such 
foreign prince, state, colony, district or 
people, on board such vessel of war, 
letter of marque or privateer, if the 
United States shall then be at peace 
with such foreign prince, state, colony, 
district or people. 

Sec. 8. And be it further enacted, 
That if any person shall, within the 
limits of the United States, fit out and 
arm, or attempt to fit out and arm, or 
procure to be fitted out and armed, 
or shall knowingly be concerned in the 
furnishing, fitting out [and] arming of 
any ship or vessel, with intent that 
such ship or vessel shall be employed 
in the service of any foreign prince, 
state, colony, district or people, to 
cruise or commit hostilities against the 
subjects, citizens or property of any 
foreign prince or state, or any colony, 
district or people, with whom the Unit- 
ed States are at peace, or shall issue 
or deliver a commission within the ter- 
ritory or jurisdiction of the United 
States for any ship or vessel to the in- 
tent that she may be employed as afore- 
said, [or shall have on board any per- 
son or persons who shall have been 
enlisted, or shall have engaged to en- 
hst or serve, or shall be departing from 
the jurisdiction of the United States 
with intent to enlist or serve in contra- 
vention of the provisions of this Act,] 
every person so offending shall be 
deemed guilty of a [misdemeanor, and 
shall, upon conviction thereof, be pun- 
ished by fine not exceeding $3,000, 
and imprisonment not exceeding three 
years, or either of them, at the discre- 
tion of the Court in which such offender 
shall be convicted;] and every such 
ship and vessel, with her tackle, appa- 
rel and furniture, together with all ma- 
terials, arms, ammunition and stores, 
which may have been procured for the 
building and equipment thereof, shall 



prince, state, colony, district, or people, 
on board such vessel of war, letter of 
marque, or privateer, if the United 
States shall then be at peace with such 
foreign prince, state, colony, district, or 
people. 



Sec. 3. That if any person shall 
within the limits of the United States 
fit out and arm, or attempt to fit out 
and arm, or procure to be fitted out and 
armed, or shall knowingly be concerned 
in the furnishing, fitting out, or arm- 
ing of any ship or vessel with intent 
that such ship or vessel shall be em- 
ployed in the service of any foreign 
prince or state, or of any colony, dis- 
trict, or people, to cruize or commit 
hostilities against the subjects, citizens, 
or property of any foreign prince or 
state, or of any colony, district, or peo- 
ple with whom the United States are 
at peace, or shall issue or deliver a com- 
mission within the territory or jurisdic- 
tion of the United States for any ship 
or vessel, to the intent that she may be 
employed as aforesaid, every person so 
offending shall be deemed guilty of a 
high misdemeanor, and shall be fined 
not more than ten thousand dollars, 
and imprisoned not more than three 
years ; and every such ship or vessel, 
with her tackle, apparel, and furniture, 
together with all materials, arms, am- 
munition, and stores, which may have 
been procured for the building and 
equipment thereof, shall be forfeited, 
one-half to the use of the informer, and 
the other half to the use of the United 
States. 
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be forfeited [to the United States of 
America.] 

1 [Sec. 4. And be it further enacted, 
That it shall be lawful for any collector 
of the customs, who is by law empow- 
ered to make seizures for any forfeiture 
incurred under any of the laws of cus- 
toms, to seize such ships and vessels 
in such places and in such manner 
in which the officers of the customs are 
empowered to make seizures under the 
laws for the collection and protection 
of the revenue, and that every such 
ship and vessel, with the tackle, appa- 
rel, and furniture, together with all the 
materials, arms, ammunition and stores 
which may belong to or be on board 
such ship or vessel, may be prosecuted 
or condemned for the violation of the 
provisions of this Act in like manner 
as ships or vessels may be prosecuted 
and condemned for any breach of the 
laws made for the collection and pro- 
tection of the revenue.] 



Sec. 5. And be it further enacted, 
That if any person shall, within the 
territory or jurisdiction of the United 
States, increase or augment, or procure 
to be increased or augmented, or shall 
knowingly be concerned in increasing 
or augmenting the force of any ship of 
war or cruiser, or other armed vessel, 
which at the time of her arrival within 
the United States was a ship of war or 
cruiser, or armed vessel in the service 
of any foreign prince, state, colony, dis- 
trict or people, or belonging to the sub- 
jects or citizens of any such prince, 
state, colony, district or people, the 
same being at war with any foreign 
prince, state, colony, district or people, 
with whom the United States are at 

1 This section is new, and borrowed from 
§ 7 of the Br. For. En. Act. See ante. p. 113. 

2 Sec. 4 of the United-States Act is omitted 
bodily. See ante, pp. 35, 116. 



2 Sec. 4. That if any citizen or citi- 
zens of the United States shall, without 
the limits thereof, fit out and arm, or at- 
tempt to fit out and arm, or procure to be 
fitted out and armed, or shall knowingly 
aid or be concerned in the furnishing, fit- 
ting out, or arming, any private ship or 
vessel of war, or privateer, with intent 
that such ship or vessel shall be em- 
ployed to cruize or commit hostilities 
upon the citizens of the United States, 
or their property, or shall take the com- 
mand of, or enter on board of any such 
ship or vessel for the intent aforesaid, 
or shall purchase any interest in any 
such ship or vessel, with a view to 
share in the profits thereof, such per- 
son so offending shall be deemed guilty 
of a high misdemeanor, and fined not 
more than ten thousand dollars, and 
imprisoned not more than ten years ; 
and the trial for such offence, if com- 
mitted without the limits of the United 
States, shall be in the district in which 
the offender shall be apprehended or 
first brought. 

Sec. 5. That if any person shall, 
within the territory or jurisdiction of 
the United States, increase or augment, 
or procure to be increased or augment- 
ed, or shall knowingly be concerned in 
increasing or augmenting the force of 
any ship of war, cruizer, or other armed 
vessel, which, at the time of her arrival 
within the United States, was a ship of 
war, or cruizer, or armed vessel, in 
the service of any foreign prince, or 
state, or of any colony, district, or peo- 
ple, or belonging to the subjects or citi- 
zens of any such prince, or state, colony, 
district, or people, the same being at 
war with any foreign prince or state, 
or of any colony, district, or people with 
whom the United States are at peace, 
by adding to the number of the guns of 
such vessel, or by changing those on 
board of her for guns of a larger calibre, 
or by the addition thereto of any equip- 
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peace, by adding to the number of guns 
of such vessels, or by changing those 
on board of her for guns of a larger 
calibre, or by addition thereto of any 
equipments solely applicable to war, 
[or shall have on board any person or 
persons who shall have enlisted or en- 
gaged to enlist or serve, or who shall 
be departing from the jurisdiction of the 
United States with intent to enlist or 
serve in contravention of the provisions 
of this Act,] every person so offending 
shall be deemed guilty of [misdemean- 
or, and shall, upon conviction thereof, 
be punished by fine or imprisonment, 
or either of them, at the discretion of 
the Court in which such offender shall 
be convicted]. 



1 Sec. 6. And be it further enacted, 
That the District Court shall take cog- 
nizance of [all] complaints, [informa- 
tions, indictments, or other prosecu- 
tions,] by whomsoever instituted, in 
cases of captures made within the wa- 
ters of the United States, or within a 
marine league of the coasts or shores 
thereof. 



^ Sec. 7. And he it farther enacted, 
That in every case in which a vessel 
shall be fitted out and armed, or in 
which the force of any vessel of war, 
cruiser, or other armed vessel shall be 
increased or augmented, [ ] in every 
case of the capture of a ship or vessel 
within the jurisdiction or protection of 
the United States, as before defined; 
and in every case in which any process 
issuing out of any Court of the United 
States shall be disobeyed or resisted by 

1 Sec. 6 of Act of 1818 is omitted bodily. 
See ante, p. 95. The addition of "informa- 
tions," &c , is commented on, p 119. 

2 For notice of the omissions in this section, 
see ante, pp. 95-6. 



ment solely applicable to war, every 
person so offending shall be deemed 
guilty of a high misdemeanor, shall be 
fined not more than one thousand dol- 
lars, and be imprisoned not more than 
one year. 

Sec. 6. That if any person shall, 
within the territory or jurisdiction of 
the United States, begin or set on foot, 
or provide or prepare the means for, 
any military expedition or enterprise, 
to be carried on from thence against 
the territory or dominions of any for- 
eign prince or state, or of any colony, 
district, or people with whom the Unit- 
ed States are (at) peace, every person 
so offending shall be deemed guilty of 
a high misdemeanor, and shall be fined 
not exceeding three thousand dollars, 
and imprisoned not more than three 
years. 

Sec. 7. That the District Courts 
shall take cognizance of complaints, by 
whomsoever instituted, in cases of cap- 
tures made within the w^aters of the 
United States, or within a marine 
league of the coasts or shores thereof. 



Sec. 8. That in every case in which 
a vessel shall be fitted out and armed, 
or attempted to be fitted out and 
armed, or in which the force of any 
vessel of war, cruizer, or other armed 
vessel shall be increased or augmented, 
or in which any military expedition or 
enterprise shall be begun or set on foot, 
contrary to the provisions and prohibi- 
tions of this Act ; and in every case of 
the capture of a ship or vessel within 
the jurisdiction or protection of the 
United States as before defined, and in 
every case in which any process issu- 
ing out of any Court of the United 
States shall be disobeyed or resisted by 
any person or persons having the" cus- 
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any person or persons having the cus- 
tody of any vessel of war, cruiser, or 
other armed vessel, of any foreign 
prince or state, or of any colony, dis- 
trict, or people, or of any subjects or 
citizens of any foreign prince, state, or 
of any colony, district, or people, in any 
such case, it shall be lawful for the 
President of the United States, or such 
other person as he shall have empow- 
ered for that purpose, to employ such 
part of the land and naval forces of the 
United States, or of the militia thereof, 
for the purpose of taking and detaining 
any such ship or vessel, with her prize 
or prizes, if any, in order to the execu- 
tion of the prohibition and penalties of 
their act, and to the restorinij: the prize 
or prizes in the cases in which restora- 
tion shall have been adjudged [ ]. 



Sec. 8. And be it further enacted, 
That it shall be laAvful for the President 
of the United States, or such person 
as he shall empower for such purpose, to 
employ such part of the land and naval 
forces of the United States, or of the 
militia thereof, as shall be necessary to 
compel any foreign ship or vessel to 
depart the United States in all cases 
in which, by the laws of nations or the 
treaties of the United States, they ought 
not to remain within the United States. 

1 Sec. 9. And be it farther enacted, 
That offences made punishable by the 
provisions of this Act, committed by 
citizens of the United States beyond 
the jurisdiction of the United States, 
may be prosecuted and tried before any 
Court having jurisdiction of the offences 
prohibited by this Act. 

1 See p. 116 for comments on the superflu- 
ovisness of this section. 



tody of any vessel of war, cruizer, or 
other armed vessel of any foreign 
prince or state, or of any colony, dis- 
trict, or people, or of any subjects or 
citizens of any foreign prince or state, 
or of any colony, district, or people, in 
every such case it shall be lawful for 
the President of the United States, or 
such other person as he shall have em- 
powered for that purpose, to employ 
such part of the land or naval forces 
of the United States, or of the militia 
thereof, for the purpose of taking pos- 
session of and detaining any such ship 
or vessel, with her prize or prizes, if 
any, in order to the execution of the 
prohibitions and penalties of this Act, 
and to the restoring the prize or prizes 
in the cases in which restoration shall 
have been adjudged, and also for the 
purpose of preventing the carrying on 
of any such expedition or enterprise 
from the territories or jurisdiction of 
the United States against the territories 
or dominions of any foreign prince or 
state, or of any colony, district, or peo- 
ple with whom the United States are 
at peace. 

Sec. 9. That it shall be lawful for 
the President of the United States, or 
such person as he shall empower for 
that purpose, to emyloy such part of 
the land or naval forces of the United 
States, or of the militia thereof, as 
shall be necessary to compel any for- 
eign ship or vessel to .depart the 
United States in all cases in which, by 
the laws of nations or the treaties of 
the United States, they ought not to 
remain within the United States. 
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